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By THE END OF 2015, record numbers of irregular migrants will have crossed
the Mediterranean to reach Europe. The phenomenon has become a maritime
refugee crisis of historic proportions, constituting the largest wave of mass
migration since World War II." As of late October 2015, some 670,000 people
are estimated to have crossed the Mediterranean into Europe.? Over 3,100 have
died or disappeared in the process.” Consequently, today the Mediterranean
represents the most dangerous peacetime frontier in the world.*

Who are the migrants? In 2015, over 80 percent come from the world’s top
10 refugee-producing countries, including Syria, Afghanistan, Eritrea, and Iraq.’
While all come to Europe to seek a new life, only those who qualify for refugee
status can remain in Europe.® The rest will be returned to their home countries.
But the sought-after asylum protection afforded to refugees only materializes long
after a migrant’s journey has ended and can often take months, or even years, to
finalize. In the interim, many migrants languish in detention or in legal limbo
awaiting long-delayed legal proceedings before their status can be regularized
in a manner that affords them stable housing and employment opportunities.

But many other human rights are applicable the moment a migrant comes
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under the control or jurisdiction of an EU member state.” Such rights can in-
clude: non-refoulement protection, which prohibits the return of a person to a
serious risk of harm; a prohibition against mass expulsions; a ban on torture; and
a right to make a claim for international protection, among others.® Moreover,
many of these rights extend to migrants crossing into European territory, includ-
ing by sea.” One prominent source of rights with such effect is the European
Convention on Human Rights (ECHR), whose legal obligations extend to all
EU member states.'” The Convention allows individual applicants to make
claims regarding their rights before the European Court of Human Rights in
Strasbourg, whose judgments bind the EU member state concerned."" Still other
instruments govern the age-old requirement to rescue persons in distress at sea.'”

These varied protection obligations can limit the otherwise broad sovereign
discretion that states enjoy, particularly at sea. Under the law of the sea regime,
states may adopt laws and regulations—and exert the necessary control—to
prevent the infringement of their immigration laws in various maritime zones."
Accordingly, the maritime context is fraught with conflict between states’ power
to control immigration and their competing obligations to protect human rights.
This paper examines the European response, through November 2015, to the
2015 Mediterranean migration crisis through the lens of these conflicting rights
and obligations. Specifically, it highlights the extent to which EU migration
control policies significantly favor an expansive exercise of states’ border control
powers to the detriment of its human rights obligations to migrants crossing
frontiers at sea.

Although this paper is more directly concerned with the immediate rights
that attach during maritime transit, the current migrant profile suggests that
a large proportion of those making the sea crossing presumptively qualify for
refugee status.' This background demonstrates a largely lawful basis for the in-
flux and contradicts suggestions that criminal elements—including smugglers,
human traffickers, and terrorists—are well represented.”

The number of migrants arriving by sea in Europe has grown considerably in
recent years. Between 2010 and 2013, the numbers ranged from a low of 9,700
to a peak of 70,000." The figures skyrocketed in 2014 when nearly 220,000
migrants crossed the Mediterranean, but this figure was surpassed in the first
seven months of 2015."” Several factors contributed to this spike, including the
Arab Spring movements in North Africa, the collapse of Libya, insurgency and
civil war in Syria, and systematic security issues in the Horn of Africa.

The European Union and its member states have organized a range of re-
sponses to manage Mediterranean border flows in recent years, from interceptions
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and summary returns to rescue operations. In 2009, in an effort to stanch the
flow of migrants from that state, Italy initiated a series of controversial pushback
operations through a bilateral arrangement with Libya.'® Two years later, Italy
intercepted and deported Tunisians in the wake of the Tunisian Revolution."
Following a tragic 2013 capsizing causing the deaths of more than 300 migrants,
[taly organized a robust and well-funded naval search-and-rescue program, Mare
Nostrum (“our sea”). Funded to the tune of $12 million per month, the program
is estimated to have saved 130,000 migrants during its operation.”® But political
will eventually faded when neighboring European states refused to contribute,
and some criticized it as creating a “pull factor” for migrants eager to reach Eu-
rope.*! The following year Mare Nostrum was replaced by the EU-led Operation
Triton with one-third the budget, reduced operational scope, and a mandate
premised on border control and surveillance rather than search-and-rescue.

That operation and others are managed by Frontex, the European agency
responsible for the coordination of Europe’s external border management with
land, sea, and air operations.” In addition to its sea-based joint operations with
[taly acting as host member state, Frontex coordinates other maritime opera-
tions hosted by other EU member states—notably Greece and Spain.? The joint
operation with Greece, Operation Poseidon Sea, involves the participation of
23 member states in the eastern Mediterranean to tackle migration flows from
Turkey across the Aegean Sea. This operation has gained more attention than
Triton in recent months, since flows to Greece now outnumber those to Italy.
Such operations relate to surveillance of Europe’s external border at sea and may
involve search-and-rescue but are predominantly geared towards the detection
of irregular migrants and preventing their entry into Europe. Moreover, Fron-
tex is careful to limit its mandate to that of a coordinating body tasked with
“operational cooperation between member States in the field of management of
its external borders.”*® Accordingly, it stresses that international responsibility
for any Frontex operations lies with the member states involved.” The most
recent Frontex Regulation reflects as much, setting out legal responsibilities for
participating member states rather than for the agency itself.

This article examines the emerging 2015 cross-Mediterranean European
migration crisis by contrasting states” legal protection obligations against their
broad immigration control powers. The following section examines a selection
of key protection obligations in the narrow context of a recent ruling by the
European Court on Human Rights, Hirsi Jamaa.”® The human rights obliga-
tions this judgment imposed are threatened by migration enforcement powers
embodied in a recent Frontex Regulation. This second section also examines the
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tension between these competing rights and duties to highlight the absence of a
harmonized rights scheme in the context of international migration in Europe.
A third section discusses the current European response to the migration crisis,
focusing on recent maritime initiatives. The fourth and fifth sections examine
a recent Law of the Sea arbitral award for its significance in contributing to the
long-term harmonization of the competing rights and obligations existing at
sea. The final part concludes by suggesting that the European Court of Human
Rights is hampered by an inability to effectively regulate Convention rights
compliance at sea. It discusses the arbitral award’s more promising method of
balancing human rights and state migration control powers in the maritime
context. In doing so, this article proposes that the award offers not only a fu-
ture alternative means of enforcing maritime migrant rights, but also provides
a legal model for construing international instruments in a manner capable of
balancing and weighing competing international rights.

THE LEGAL BACKDROP: CONSTRAINTS ON STATE CONDUCT AT SEA

Despite the range of policy responses to the migrant influx, European states have
suffered significant legal setbacks to their migration control activities in recent
years. Some have been imposed by the ECHR, which is binding throughout
all EU states and is interpreted and enforced by the European Court of Hu-
man Rights in Strasbourg. The Court is widely lauded as the most successful
human rights tribunal in the world, not only because its judgments are legally
binding on the affected state, but also because it handles claims by individual
applicants alleging violations by a member state.” In early 2012, the European
Court of Human Rights in Hirsi Jamaa issued an expansive judgment against
[taly for its 2009 high seas interception of several Eritrean and Somali migrants
and their immediate return by the Italian Navy to Libyan shores, pursuant to a
bilateral agreement.*® The Court found that the Italian government’s conduct
had violated several provisions of the ECHR, including the prohibition of torture
and inhuman and degrading treatment; the ban on the collective expulsions of
aliens; and the right to be afforded an effective remedy under national law. The
judgment has significant relevance to the maritime migration control strategies
under discussion today because of the key restrictions it implies for EU member
state conduct, both individually and in the context of Frontex operations.®!

A second legal setback to European migration control relates directly
to Frontex. In September 2012, the European Court of Justice annulled the
implementing rules for Frontex after finding that the Regulation was adopted
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in violation of the necessary procedures.’” The annulled rules remained in ef-
fect until their replacement last year by a new Frontex Regulation. The new
2014 Regulation outlines the agency’s authority to stop, board, search, seize,
and conduct undocumented migrant vessels in the context of preventing illegal
migration to Europe from its Mediterranean border.* It also reflects many of the
new legal constraints imposed by the Hirsi Jamaa judgment. This section will
canvass the legal developments resulting from that case and examine the extent
of the 2014 Frontex Regulation’s responsiveness to these changes.

SErrous Harm FroM THIRD COUNTRY DISEMBARKATIONS

In Hirsi Jamaa, the European Court of Human Rights found that Italy’s trans-
fer of migrants to Libya resulted in their inhuman and degrading treatment in
violation of Article 3 of the ECHR.* It did so acknowledging that parties to the
Convention have a right to control immigration at their borders.” The Court
found that the applicants were not required to prove individual instances of
actual harm suffered in Libya. Rather, migrants need only show prospectively
that substantial grounds existed to indicate that, if returned, they would face a
real risk of inhuman or degrading treatment in Libya.* To determine the risk of
such treatment, the Court required examination of both the country’s general
situation and an applicant’s specific circumstances. In this case, it found that
reports from independent international human rights organizations offered
substantial de facto evidence of inhuman and degrading treatment sufficient to
outweigh the existence of Libya’s domestic laws, human rights treaty ratifica-
tions, and undertakings to respect human rights in a bilateral agreement.”” In
so doing, the Court emphasized that Italy could not selectively rely on favorable
evidence of Libyan country conditions while ignoring significant contradictory,
negative evidence suggestive of widespread abuses.”®

SERIOUS HARM FROM INDIRECT REFOULEMENT

The Court also found a second Article 3 violation because Italy’s transfer of
migrants to Libya exposed them to a risk of being returned to their home states
of Eritrea and Ethiopia, thereby amounting to indirect refoulement. The Court
found that the migrants were not required to show actual harm stemming from
return to their home state. The proper analysis was prospective and required Italy
to determine whether sufficient guarantees existed against the arbitrary return
of migrants to their respective countries of origin.*” The Court noted that such

FALL/WINTER 2015 * VOLUME XXII, ISSUE I

217



One of the more dramatic findings

BARBARA MILTNER

an obligation is “all the more important” when the third country is not party
to the Convention.*

In its examination, the Court recognized the situations in Somalia and
Eritrea as presumptively giving rise to Article 3 violations for repatriated mi-
grants.*’ It found that Iraly had no reasonable expectation that Libya could
provide sufficient guarantees against migrant repatriations, given Libya’s failure
to ratify the 1951 Refugee Convention, the lack of Libyan asylum procedures,
and Libya’s refusal to recognize refugee status, despite the United Nations Refugee
Agency’s (UNHCR) presence in Tripoli.*> On this basis, the Court concluded
that the “Italian authorities knew or should have known that there were insuf-
ficient guarantees protecting the
parties concerned from the risk

was that Italy’s conduct amounted to  of being arbitrarily returned...”#

anillegal collective expulsion of aliens.

218

Significantly, despite the UNHCR
presence in the country, the absence
of any formal Libyan legal protections was pivotal to the Court’s finding that
Italy had no reasonable expectation of sufficient guarantees.

THE CoLLECTIVE EXPULSION OF ALIENS

One of the more dramatic findings in the Hirsi Jamaa judgment was that Italy’s
conduct amounted to an illegal collective expulsion of aliens.* Prior to this case,
the provision banning collective expulsions was understood to have effect only
within a state’s own territory (including its territorial sea) or at its border. Here,
however, Italy’s conduct took place on the high seas, well beyond its territory.

This was the first time the Court had occasion to consider whether the ban
applied to a high seas seizure and transfer of aliens to a third state.”” Finding the
language and drafting history of the provision inconclusive, the Court examined
its purpose in light of current conditions.*® It noted migrants’ “increasing use...
of the sea” and states’ reliance on high seas interceptions as a migration control
tool to conclude that the provision did, in fact, apply to the high seas context.’
The Court was particularly influenced by the fact that a contrary interpretation
would exclude “a significant component of contemporary migratory patterns”
and render the ban ineffective in practice.®

To determine whether a collective expulsion occurred, the Court evaluated
whether a state had conducted an individualized examination of each migrant’s
personal circumstances prior to his expulsion. The Court found that Italy had
failed to conduct any identification procedure or individualized assessments and
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that its on-board personnel lacked interpreters, legal advisors, or the training
necessary to conduct individual interviews. Thus, it found that Italy’s conduct
amounted to an illegal collective expulsion.”” In September 2015, the Court
found that even summary individual identifications and fingerprinting were
insufficient to prevent such a finding of illegal collective expulsion.*

ErrecTive REMEDY UNDER NATIONAL Law

A final aspect of the Hirsi Jamaa case involved Italy’s failure to provide an effec-
tive remedy under national law in violation of Article 13 of the Convention.”!
Under the provision, a remedy must be effective both in practical and legal
terms.’” Furthermore, a national authority, usually a court, must be responsible
for conducting such remedies.”® For the purposes of an Article 3 violation, an
effective remedy requires independent and rigorous scrutiny of the complaint.*
In order for a mass expulsion claim to have an effective remedy, the expulsion
measure itself must be capable of being suspended, given its potential for irre-
versible outcomes such as torture or death. The Court extended this suspensive
effect requirement to Article 3 claims involving removal of an alien to a place
involving risk of serious harm.>

Applying these rules, the Court found that Italy’s conduct failed to con-
stitute an effective remedy for the Article 3 and collective expulsion claims.*® It
cited not only the failure to conduct individualized migrant assessments, but
also the ship’s inability to effectuate such screenings given the lack of interpreters
and legal advisors on board. The Court also noted the deliberate concealment
of information regarding migrants’ destinations and the willingness to use any
means to challenge their return. It emphasized that an effective remedy under
either claim requires a state party to guarantee “the right to obtain sufficient in-
formation to enable [migrants] to gain effective access to the relevant procedures
and to substantiate their complaints.”’ It also emphasized that even if applicants
had been provided an opportunity to appeal to the Italian criminal courts prior
to Libyan disembarkation, it would not qualify as an effective remedy because
an on-board appeal lacks suspensive effect.”® The Court recently reiterated its
position on suspensive effect by finding that automatic deportation decrees ca-
pable of immediate execution violate Article 13 in the mass-expulsion context.”

FRrONTEX REGULATIONS: RIGHTS VERSUS POWERS

In many ways, the Frontex Regulation accommodates broad aspects of the
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Hirsi Jamaa judgment. Yet on a more detailed level, it omits critical procedural
aspects essential to the relevant Convention rights. Additionally, the structure
of the Regulation itself compartmentalizes migrant protection obligations as
general rules in a provision isolated from the specific rules authorizing states’
interception practices, pushbacks, and third-country migrant transfers. Each of
these issues is examined in turn.

INADEQUATE REGULATION OF HUMAN RIGHTS

In accordance with Article 3 of the Convention, the 2014 Frontex Regulation
forbids the transfer of a person to a place where he faces a serious risk of torture,
inhuman or degrading treatment, or persecution.® The Regulation requires that
any state transferring migrants to another state must consider the general situa-
tion in the third country based on a range of sources. It forbids disembarkation
where states “are aware or ought to be aware” that the third state engages in
practices amounting to serious harm.*!

Regarding the risk of serious harm from indirect refoulement, the Regula-
tion forbids the migrant transfers to a state from which there is a “serious risk
of an expulsion, removal or extradition to another country” in contravention
of the principle of non-refoulement.®> But this test misses the mark by setting
an artificially high standard of “serious risk” of repatriation before prohibiting
such a transfer. In contrast, the judgment requires a state to have a reasonable
expectation of sufficient guarantees against repatriation, without which a migrant
may not be transferred. Furthermore, the Regulation ignores states” procedural
obligation to determine whether the transfer state itself provides sufficient do-
mestic legal guarantees against arbitrary indirect refoulement; merely hosting
UNHCR officials is insufficient.

As for mass expulsion, the Regulation only partially accommodates the
judgment’s safeguards. Prior to disembarking migrants in a third state, the regu-
lations require a state to conduct identification and individualized assessments
of intercepted migrants’ protection needs.®® It also requires that onboard staff
undergo specialized fundamental rights training.®* But the Regulation alludes
to an operational plan governing the availability of shore-based medical staff,
interpreters, legal advisors, and others “when necessary.”® This provision for
shore-based personnel falls far short of the Court’s consideration that onboard
interpreters and legal advisors constitute a relevant part of the determination
of sufficient guarantees to examine a migrant’s individual circumstances. In ef-
fect, the Regulation fails to require the onboard staffing capacity necessary to
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effectuate the screenings to prevent mass expulsions.

Nor does the Frontex Regulation entirely accommodate the Court’s effective
remedy requirements. Participating Frontex states must—as part of the indi-
vidualized identification and assessments—provide migrants with information
concerning both their impending destination and concerning their opportunity
to allege a non-refoulement violation.®® But the Regulation only requires states
to provide such information in a way that migrants understand “or may reason-
ably be presumed to understand.”®” Such reasonably presumed understanding was
not part of the Court’s calculus and contradicts the stringent requirements for
a remedy that is both practically and legally effective. The Regulation’s require-
ment of a migrant’s mere presumed understanding does not constitute an effective
remedy because where mistaken, it is both practically and legally ineffective.

STRUCTURAL AMBIGUITIES

In addition to the incomplete procedural protections, the Frontex Regulation
is also organizationally fragmented because it offers no practical guidance as to
how or when state interception, pushback, and third-state transfer powers are
limited by intervening obligations to protect migrant rights. The Regulation
treats state protection obligations separately, and in isolation, from specific state
immigration powers at sea. As such, it obscures the interaction and balance
between states” rights and limiting duties. The result is a document that fails
to provide a workable framework for the interplay between state protection
obligations and maritime interception rights.

Regulation provisions governing state authority for migrant vessel detec-
tion, interception, and disembarkation are organized under a separate chapter
titled Specific Rules. Those pertaining to migrant rights are contained separately
under a chapter called General Rules. Broadly, the Specific Rules authorize a state
to request information on and even stop, board, and search a vessel suspected
of smuggling migrants when that vessel is located either in a state’s territorial
sea (within 12 miles of its coast), contiguous zone (from the outer edge of the
territorial sea up to 24 nautical miles), or the high seas.®® On the high seas,
however, a state may only do so with permission from a vessel’s registered state.®

When migrant smuggling suspicions are confirmed, a state has several op-
tions. It may seize the vessel or order it to change course away from the territorial
sea or contiguous zone of the affected member state.”® This latter option allows
pushbacks from the territorial sea or the contiguous zone and effectively allows
a state to tow a migrant vessel back out onto the high seas.”* As a third option,
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a state may deliver migrants directly to the territory of a member state—or for
the high seas, to the host member state or a neighboring participating member
state.”> A last option exists for unregistered vessels in the contiguous zone and
high seas and for high seas vessels whose state of registration has so authorized:
a state may transfer such migrants to a third country.” If disembarkation in
the third country proves impossible, migrants must be disembarked on the host
member’s state territory. Finally, when migrants are rescued rather than inter-
cepted, they must be disembarked at a place of safety determined by a rescue
coordination center independent from Frontex.”

Within the provisions authorizing these expansive interception powers,
not a single mention is made of the wide-ranging non-refoulement obligations
accommodated in the general rules of the Regulation. Nor is any curtailment of
state interception powers mentioned for purposes of guaranteeing fundamental
individual rights. Ata more practical level, the interception and disembarkation
rules remain utterly devoid of any procedural requirements necessary to secure
fundamental rights. This failure to cross-reference the Convention safeguards
is surprising, particularly because other international legal obligations receive
explicit treatment. State interception powers on the high seas, for example, are
curtailed by aspects of the Protocol against the Smuggling of Migrants and by
general rules of international law governing interference with vessels on the high
seas.” So too are state disembarkation powers in the context of the international
rescue regime.”®

Additionally, the Regulation’s fundamental rights protections are hampered
by the compartmentalization of all operational details in a separate, publicly
unavailable operational plan to which this author was refused access on security
grounds.”” Each border surveillance operation, including sea patrols, requires a
separate operational plan.”® For sea operations, an operational plan “should in-
clude...references to Union and international law regarding interception, rescue
at sea and disembarkation,” and “should be established in accordance with [this
Regulation’s provisions] governing interception, rescue at sea and disembarka-
tion...””? In contrast, however, the operational plan “should include procedures
ensuring” that various international protection needs are met.* Accordingly,
while the operational plans detailing interception and disembarkation powers
must reference relevant law and accord with Regulation provisions, the same is
not required for operational plan provisions on international protection. Finally,
the lack of public access to such operational plans makes independent scrutiny
of sea patrol compliance difficult, if not impossible.

The principal deficiency of the Frontex Regulation is the tension between,
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on the one hand, human rights limitations on state conduct, and on the other,
sovereign migration control powers. As a result, the Frontex Regulation fails to
create a coherent, integrated scheme capable of providing practical guidance to
those implementing interceptions at sea. Its inability to harmonize these compet-
ing rights and duties in a comprehensive manner will almost certainly result in
continued human rights breaches over the course of the current migration crisis.

EU ResroNsE To THE 2015 CRisis

In April 2015, two devastating events catalyzed a swift European response to
the Mediterranean crisis. On 15 April, some 400 migrants drowned when their
vessel capsized.® Five days later, another 700 individuals perished in a second
capsizing when a vessel overturned in Libyan waters overnight.®> Within days,
EU leaders called an emergency summit of the European Council, the highest
level of political cooperation in Europe. What resulted were a series of com-
mitments to strengthen the European response to the migration crisis. The
largest initiatives included tripling the budgets for the Triton and Poseidon
Sea operations coordinated by Frontex; launching a maritime military opera-
tion to “disrupt criminal smuggling networks” and destroy smugglers’ vessels
and creating new relocation and resettlement programs to reduce the strain on
Greece and Italy’s identification, reception, and processing resources.® A new
migration agenda detailed these plans, which also identified intermediate and
long-term migration policies.**

As initially laid out, the response drew both praise and criticism. Merchant
shipping organizations expressed support for expanded maritime operations,
anticipating a reduced strain on merchant ships’ rescue duty.** However, com-
mentators and human rights advocates criticized the Frontex and anti-smuggling
operations for focusing more on militarized border control strategies than on the
humanitarian obligations to rescue those in distress and to accurately identify

those eligible for international protection.®

FRONTEX SEA PATROLS

Operation Triton was expanded both financially and geographically and now
receives support from 26 member states that contribute equipment and/or
personnel.’” In addition to tripling its budget to 38 million euro, its geographic
scope is now on par with that of its predecessor, the successful Mare Nostrum
rescue operation.®® Operation Poseidon Sea in Greece now has a budget of 18
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million euro.*?” And although both Frontex operations engage in maritime rescue,
their principal mandate remains migration surveillance and border enforcement,
not rescue. Nonetheless, between June and early August 2015, the expanded
operations had already rescued over 50,000 people.” In 2016, the Poseidon and
Triton budgets will receive an additional 45 million euro.”

Little information is available concerning the important details of these ex-
panded maritime operations. Operational plans for each, which provide detailed
guidelines on the practical implementation of the 2014 Frontex Regulation, are
not publicly available.”” This makes it difficult, if not impossible, to assess the
extent to which various aspects of interception operations currently comply with
international legal standards, including those outlined in Hirsi Jamaa.

NAVAL ANTI-SMUGGLING OPERATION

The other significant maritime initiative launched in response to the April crisis
targets migrant smuggling networks. The EU Naval Force in the Mediterranean,
known as Operation Sophia, was launched in July 2015 as a naval operation
under the aegis of the EU’s Common Security and Defence Policy.” Its stated
mission is to disrupt the business model of human smuggling and trafficking
networks in the Southern Central Mediterranean to “identify, capture and
dispose of vessels and assets used or suspected of being used by smugglers or
traffickers...””* Twenty-two member states now contribute to the operation,

. . hich includes seven naval units and
anti-smuggling opera- "
99 9 P seven air assets.” Launching in three

faces significant criti- sequential phases, the first phase

as well as political hurdles. supported detection and surveil-
lance of migration networks.”® The

Operation’s second phase, begun October 2015, targets the seizure and diversion
of vessels suspected of smuggling, whether on the high seas or in the territorial
waters of a state of origin.”” Phase three originally envisioned the destruction of
smuggling vessels in the territorial waters of the coastal state concerned (widely
understood to be Libya). This phase requires either United Nations Security
Council approval or consent of the Libyan authorities.”®

The anti-smuggling operation faces significant criticism as well as political
hurdles. The plan has been attacked as “moronic and delusional” for creating
a high risk of EU military entanglement in Libya for a predictably limited im-
pact on smuggling operations.” Libya itself continues to suffer deep political
instability from two self-proclaimed governments, stalled United Nations peace
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talks, and a growing presence of violent militias.'® Its internationally recognized
government opposes the plan and has threatened air strikes against any vessels
in its territorial waters.'"!

Another concern addresses the feasibility of eliminating smuggling ves-
sels. In reality, smugglers purchase and convert small fishing vessels on an ad
hoc basis. These vessels are typically wooden fishing trawlers purchased from
local fishermen, sometimes just a few hours prior to departure. In a port, they
are indistinguishable from dedicated fishing vessels and frequently cannot be
identified as smuggling vessels until fully loaded with human cargo offshore via
smaller zodiac boats.'"* This raises valid concerns that widespread destruction of
fishing vessels may damage the livelihood of local fishermen in an already fragile
economy.'” Another concern is that the military operation will further imperil
the safety of the migrants themselves, producing heavy civilian casualties. Yet
even if the plan manages to sidestep such fraught risks, skepticism remains about
successfully disrupting smuggling operations and capturing the smugglers, who
do not accompany the vessels but remain safely on Libyan shores.'*

Moreover, the vast majority of migrant flows no longer originate from
Libya but have been considerably overtaken by those crossing the Aegean Sea
into Greece from Turkey.'” Nonetheless, Operation Sophia launched its second
phase in October 2015 and may soon proceed to phase three with the recent UN
Security Council resolution authorizing EU naval forces to investigate vessels
reasonably suspected of migrant smuggling or human trafhicking off the Libyan
coast.'® This narrow resolution authorizes—for one year only—the inspection
and seizure of vessels located on the high seas off Libyan shores but not within

107 Further action, such as the destruction of vessels,

Libyan territorial waters.
is limited by international law and due consideration of any good faith third
party interests.'*®

The initiatives envisioned above illustrate European concern with irregular
migration by sea but in a manner that emphasizes militarized criminal enforce-
ment strategies over the legitimate and pressing human rights needs of most
migrants, whose credible protection concerns remain secondary. This pattern
is demonstrated not only by the expanded Frontex sea operations principally
tasked with external border control over rescue obligations, but also by the secu-
rity policy that justifies withholding relevant operational plans from the public
domain.'"” More worrisome still, the Security Council Resolution at issue was
adopted under Chapter VII of the United Nations Charter—a set of Council
rules reserved for military responses to threats to peace, breaches of peace, and
acts of aggression. When Venezuela abstained from voting on the matter, it
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expressed concern at the use of Chapter VII procedures in response to a purely
humanitarian crisis.'"® Although security concerns surrounding international
migration are certainly not new, the scale of acceptance of the phenomenon in

the context of a Security Council resolution warrants concern.'"!

A NEw WAy FORWARD? STRENGTHENING HUMANITARIAN OBLIGATIONS UNDER THE
Law oF THE SEA CONVENTION

A common thread underpinning the phenomenon of maritime migration is the
lack of interaction and harmonization between the law of the sea, the rescue
frameworks, and the various regional and universal human rights instruments.
In recent years, commentators have identified the need for tribunals to provide
more integrated approaches to interpreting regime rights, so as to recognize
their interrelationships in order to address the practical problems related to
overlap or conflict between instruments. As the above sections demonstrate,
considerable overlap can exist between international human rights and the law
of the sea regime, and both areas of law have made some incremental progress
toward recognizing and accommodating the need for interaction.'"* Room for
improvement remains, particularly with regard to harmonizing laws on maritime
interceptions for migrants.'® This section discusses a very recent development
in the law of the sea regime that provides just such an example of cross-regime
harmonization.

In March 2015, an Award by the Permanent Court of Arbitration in
The Hague interpreted certain provisions of the Law of the Sea Convention
(UNCLOSY) to require a state party to consider other rules of international
law, including those found beyond the UNCLOS treaty. As a result, parties
must now show due regard to competing or conflicting rights and obligations,
wherever they might exist.

The Award at issue resolved a dispute between the governments of Mauritius
and the United Kingdom over the legality, in light of various provisions of the
UNCLOS treaty, of a 2010 U.K. declaration establishing a Marine Protected
Area in the Chagos Islands.'"* Mauritius contended that the establishment of
the Protected Area was incompatible with a prior promise made by the United
Kingdom as early as 1965 to cede the Chagos Islands to Mauritius once they
were no longer needed for U.K. defense purposes. As part of its unilateral un-
dertaking, the United Kingdom also formally agreed to turn over to Mauritius
fishing rights and prospective mineral and oil exploration rights for the archi-
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pelago.' According to Mauritius, the United Kingdom’s establishment of the
Marine Protected Area was inconsistent with several provisions of UNCLOS
and therefore unlawful.

Although Mauritius made four principal claims attacking the legality of
the Protected Area, the Tribunal only had jurisdiction to evaluate the merits of
the fourth, which is examined here. In that claim, Mauritius argued that the
Protected Area violated several substantive and procedural obligations under
the Convention."® In particular, Mauritius alleged that the Protected Area was
incompatible with Mauritian rights in two maritime zones: the territorial sea
and the exclusive economic zone.

Mauritius claimed that the United Kingdom’s establishment of the Pro-
tected Area violated Article 2(3), governing the territorial sea—the zone extend-
ing 12 nautical miles from a state’s coastline. That provision provides only that:

The sovereignty over the territorial sea is exercised subject to this
Convention and to other rules of international law.""’

Mauritius also alleged a violation of Art. 56(2) governing a coastal state’s
conduct in the exclusive economic zone, which can extend 200 nautical miles
from the outer boundary of a state’s territorial sea:

In exercising its rights and performing its duties under this Convention
in the exclusive economic zone, the coastal State shall have due regard to
the rights and duties of other States and shall act in a manner compatible
with the provisions of this Convention.''®

In these two claims, Mauritius argued that both provisions require recourse
not just to the UNCLOS treaty itself, but also to legal rules existing beyond
the Law of the Sea treaty, whether through the Article 2(3) reference to “other
rules of international law” or by reference to “rights and duties of other States”
found in Article 56(2). Accordingly, it claimed, such obligations are not wholly
self-contained when member states act in these two maritime zones. The provi-
sions can be violated, Mauritius argued, when a state’s conduct exceeds legal
limitations existing elsewhere in international law. The United Kingdom flatly
refuted this position, asserting that the provisions are merely descriptive and do
not constitute substantive legal obligations.'"’

Ultimately, the Tribunal agreed with Mauritius and concluded that both
provisions contain legally binding substantive obligations.'* It interpreted the
“other rules” of Article 2(3) to include general rules of international law, which
include such universally binding principles as the law of state responsibility and
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the principle of the abuse of rights—or its antipode: the duty to act in good
faith. The Tribunal found that although the United Kingdom’s 1965 promises
to Mauritius did not, themselves, qualify as “other rules,” the United Kingdom
was nonetheless required “to act in good faith in its relations with Mauritius,
including with respect to undertakings.”'*!

As for Article 56(2), the Tribunal interpreted its “due regard” requirement
to include both an obligation to consult and a balancing exercise reflecting the
circumstances of each case.'” So although a state need not strictly “avoid any
impairment” of another’s rights, it cannot conversely “proceed as it wishes.”'**
Instead, the extent of a state’s “regard” depends upon several factors to be care-
fully evaluated against one another in a balancing exercise: “the nature of the
rights held; their importance; the extent of anticipated impairment; the nature
and importance of the activities contemplated; and the availability of alterna-
tive approaches.”’** Accordingly, the coastal state must consider each of these
factors in relation to the others, and the more significant the rights are at issue,

the more carefully it must weigh and balance the competing interests.
APPLICATION OF ARTICLESS. 2(3) AND 56(2)

In assessing whether or not the United Kingdom had exercised good faith with
regard to Mauritian rights in the territorial sea, and whether it had due regard
to those same rights in the exclusive economic zone, the Tribunal found that,
notwithstanding the textual differences in the two provisions, their requirements
were essentially equivalent.'” It further noted that due to similar language
found in the provision governing the high seas, it could theoretically interpret
the language of that provision in an identical manner.

The Tribunal found that the United Kingdom’s creation of the Protected
Area had effectively extinguished Mauritian fishing rights, and significantly
affected Mauritian interests in decisions bearing on the future uses of the
Chagos Islands. It found that the United Kingdom did not engage in a good
faith consultation with Mauritius. Instead, the United Kingdom had delayed
launching any consultation dialogue until very late in the process, condensed
“the entirety of bilateral consultation” into a single meeting, and consistently
withheld detailed information from Mauritius. In contrast to this process, the
United Kingdom engaged in a far more comprehensive and genuine dialogue
with the United States regarding the latter’s military lease in the Chagos Islands.
Finally, the Tribunal cited the United Kingdom’s inexplicable urgency declar-
ing the Protected Area, followed by a total absence of implementing measures
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thereafter, as evidence of “the inadequacy of its prior consultations with Mau-
ritius.”'? Taken together, the United Kingdom failed to satisfy its consultation
obligation under the provisions.

The United Kingdom’s inadequate compliance with its duty to balance
Mauritian rights against its own was equally problematic. The Tribunal cited
the United Kingdom’s “flawed” belief that Mauritius had no fishing rights and
its presumption that the Protected Area was in Mauritius’ interests.'*” It found
(on balance) that the United Kingdom had met neither the “good faith” nor
the “due regard” requirement imposed by the treaty provisions. Accordingly, the
United Kingdom’s declaration of the Marine Protected Area violated Articles
2(3) and 56(2) of the Law of the Sea Convention.

The Tribunal’s interpretation of the two Law of the Sea provisions as sub-
stantive and legally binding is significant, both for the stringency and the breadth
of requirements it now imposes on state parties acting in the relevant maritime
zones. Its refusal to construe the provisions as merely descriptive imposes an
entirely new calculus on member states, which may now need to reevaluate
conduct previously assumed permissible in the two zones. The new interpreta-
tion now requires a member state to balance its rights against competing rights
that may constrain its conduct. More importantly, such competing rights may
lie beyond the scope of the Law of the Sea Convention and—as the Award ex-
emplifies—may not constitute legally binding obligations under international
law. Certainly, in the context of the Mauritius Award, the United Kingdom’s
undertakings did not amount to an internationally binding obligation when
first introduced to Mauritius in 1965 (then a British colony). Since the Award,
noncompliance with these provisions has had the potential to implicate member
state liability under the Law of the Sea regime.

RELEVANCE FOR MARITIME MIGRATION ENFORCEMENT

In the territorial sea, the new restraints imposed by other rules of international
law now require a state to exercise good faith in its legal obligations to others.
Equally, in the exclusive economic zone, a state must give due regard to others’
rights by engaging in a balancing test proportionately calibrated to reflect the
importance of the rights at issue. The tribunal has suggested that an essentially
equivalent meaning would apply to the high seas provision. In the context of
international maritime migration, an obligation of good faith and due reguard
offers the potential for improved protection outcomes. Before a member state
could, for example, order a migrant vessel to exit its territorial sea, tow such a
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vessel back onto the high seas, or directly transport and deliver migrants to a third
state from the high seas, that state would have to carefully evaluate its sovereign
immigration rights against other rules and the rights and duties of other States.
What issues are likely to arise if a state’s migration control activities can-

not be executed as currently envisioned? Is the harm to the member state from
receiving irregular migrants on its territory as serious as the harm resulting
from a failure to safeguard its obligations to prevent mass expulsions and re-
foulement or to guarantee access to

Foremost among these ob- asylum procedures for those under

stacles is the legal barrier to

its jurisdiction? The availability of
alternative approaches must also be

launching an interstate Law of considered to determine whether the
the Sea claim in the EU context. member state can continue its border
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surveillance and control activities in
a manner that does not impair its non-refoulement obligations and procedural
safeguards to the asylum process. Accordingly, EU states would now need to
evaluate their competing legal obligations under such binding instruments as
the 1951 Refugee Convention, the European Convention on Human Rights, or
the European Charter of Fundamental Rights. And yet many challenges remain.
Foremost among these obstacles is the legal barrier to launching an inter-
state Law of the Sea claim in the EU context. Because the European Community
is itself a party to the Law of the Sea Convention, many of the provisions of
the Law of the Sea Convention fall within the Community’s purview, giving
the European Court of Justice exclusive competence over many aspects of the
UNCLOS treaty. As a result, the Law of the Sea Tribunal has declined to review
at least one Law of the Sea claim between EU member States on grounds of
comity and in deference to the European Court of Justice.'?®
Such legal barriers would not apply, however, where a non-EU member
initiates a claim against an EU state. One such hypothetical example might
involve a Turkish claim against Greece challenging Greek pushbacks to Turkish
waters, which have already been documented.'® Given the escalation of migrant
flows to Greece and its current financial crisis, more drastic responses—such as
resorting to a claim before an international tribunal—are not inconceivable.'*
Legal action against Greece, however, would be complicated by the fact that
Greece itself is not a party to the Fourth Protocol barring collective expulsions.'?!
And legal considerations aside, such a claim would negatively impact Turkey’s
status as an EU candidate country. Political considerations, therefore, remain
critical, and EU incentives may override resorting to legal action. In October
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2015, the EU offered Turkey three billion euro in aid and the prospect of reen-
ergizing EU membership talks in exchange for clamping down on the migrant
exodus off Turkish shores.!*?

Another challenge to enforcing a migration claim in the UNCLOS context
concerns the juxtaposition of claimants to rights. While the Mauritian Award
involved the exercise of one state’s rights triggering the violation of another
state’s rights, a human rights claim need not—and perhaps could not—allege
direct impairment of an individual claimant’s rights. It could, however, conceiv-
ably allege a violation of wider rights owed to the international community.'®
Alternatively, a claim could be framed to allege a violation based on one state’s
conduct being internally inconsistent with its own competing international legal
obligations. However, the extent to which such a claim might require direct
impairment of another state’s rights remains unclear.

In spite of these considerable practical obstacles, the expansive harmo-
nization of rights and duties furnished by the Mauritius Award offers hope
for improved protection prospects in the maritime migrant context. Since the
Award, a coastal state legally authorized to intercept vessels in its territorial sea
must now give due regard to competing rights and interests.

Significant challenges remain in initiating and enforcing a claim against
a state for violations of its Law of the Sea obligations in a migration control
context. The Mauritius Award, briefly summarized and discussed here, dem-
onstrates that jurisprudence continues to evolve and does so in a manner that
offers potential for integrating consideration of rights from more than one legal
regime. This case highlights one such example of the progressive evolution of
both substantive and procedural maritime standards now capable of harmoniz-
ing states” duties at sea.

CONCLUSION

Europe’s 2015 Mediterranean migration crisis has prompted several initiatives to
combat irregular sea-based arrivals. These migration suppression strategies persist
and proliferate, notwithstanding the powerful legal influence of European Court
of Human Rights judgments enforcing states UNCLOS obligations. At the same
time, the recently redrafted Frontex Regulations favor bold maritime intercep-
tion practices that include pushbacks and third-country returns while failing
to integrate legally binding substantive and procedural safeguards. The result
is a lopsided, fragmented legal set of guidelines silent on the inter-relationship
between states’ competing rights and duties at sea.
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And yet, the expansive interpretation of the two maritime zone provisions
in the recent Law of the Sea Arbitral Award offers an important new means of
harmonizing the array of competing rights and duties at sea. As a legal develop-
ment, it constitutes an incremental step towards broader integration of regime
rights and remains hampered by political and legal obstacles. But its potential for
the future development of expansive maritime claims nonetheless constitutes a
significant first step toward a legal regime capable of integrating and harmoniz-
ing rights and duties from other legal contexts and, in the process, protecting
human rights at sea. Viewed in this sense, the Award represents a promising
watershed contribution to the long-term harmonization of the competing rights
and obligations existing at sea.
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