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Since opening itself to trade and launching modest domestic reforms in 
1978, China has engineered an economic and social transformation unprec-
edented by virtually any measure. China has evolved from an isolated and eco-
nomically small nation to the world’s largest in terms of both real gross domestic 
product and export volume.1 In the process, it has moved hundreds of millions 
out of extreme poverty and built a large middle class, with pockets of great 
wealth.2 Remarkable transformations of economic activity have accompanied 
this rapid growth, first from agriculture to labor-intensive manufacturing and, 
more recently, to a growing share of technologically sophisticated industries 
and producer services.3

This process was facilitated by successive episodes of trade and investment 
liberalization, culminating in China’s accession to the World Trade Organiza-
tion (WTO) in December 2001. At the same time, the government engineered 
numerous important complementary policy reforms, such as partial financial 
liberalization, currency realignment, rationalization of taxes, enhanced domestic 
competition, and investments in education and infrastructure. Policies to sup-
port the acquisition and domestic development of sophisticated new technolo-
gies have been central to these reforms.4 Important examples include research 
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and development (R&D) subsidies, technology-transfer mandates, support for 
building domestic standards, and procurement rules discriminating in favor of 
technologies developed by domestic enterprises. This complex of “indigenous 
innovation” policies was designed to foster rapid technological growth among 
high-technology Chinese industries.5 

In this context, the evolution of China’s system of intellectual property 
rights (IPRs) is of considerable interest. Since the early 1990s, Beijing has 
undertaken a series of legislative and administrative reforms—virtually unprec-
edented on a global scale in their speed and scope—to produce a protection 
regime that is, at least on paper, consonant with those of the advanced, tech-
nologically based economies. External pressures, requirements for joining the 
WTO, bureaucratic competition, and emerging domestic economic and social 
interests drove these changes. Yet, this evolution has been far from smooth. It 

has not occurred in harmony with the 
preferences of many actors in China, 
who remain concerned about the 
costs of paying for foreign technolo-
gies and the implications of stronger 

IPRs protection for access to medicines, the costs of agricultural biotechnologies 
and environmental inputs, and the promotion of domestic cultural industries. 
Moreover, despite the clear upward trend in protection, China’s IPRs regime 
remains internationally controversial for a variety of reasons, ranging from its 
preferential elements in central government policy to severe inadequacies in 
rights enforcement. 

Chinese policy reforms have attempted to strike a balance over time among 
competing interests, both foreign and domestic. This engagement has been both 
uneven and uneasy, springing from administrative and cultural ambiguities and 
from deepening regional economic disparities. Because the domestic interests 
in the relatively weak application of the laws will persist for some years, this 
tendency to selectively recognize and enforce IPRs is liable to continue until 
some turning point is reached.

Further, the unease is two-sided, involving both the major external actors 
and China’s public authorities. This is most readily seen in the negotiation of the 
Trans-Pacific Partnership (TPP) by the United States and 11 partner countries 
in the Asia-Pacific region, which to date does not include China. One signifi-
cant U.S. impetus for the TPP, according to some observers, was to establish a 
set of trade and regulatory rules in the region that would counter some of the 
interventionist tendencies of Beijing’s technology policies, while elevating the 

The absence of China from the nego-
tiations has diminished its regional 
influence, perhaps for some time.
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scope of certain IPRs standards and enforcement among partner nations.6 In this 
context, the absence of China from the negotiations has diminished its regional 
influence, perhaps for some time. A looming question is how China may react 
to the TPP in its own trade policy, not least because that country has its own 
hopes for economic leadership in the region under a competing set of rules.

This article’s purpose is to elaborate on these factors in an analytical context. 
In the first section, I describe major elements of China’s trade opening and the 
accompanying reforms in intellectual property protection. In the next section, 
I consider the actors pushing for IPRs reforms, noting the important counter-
acting forces and the resulting awkward tensions in achieving and sustaining 
those changes. In the last section, I conclude by speculating about the potential 
future paths of China’s engagement with yet-stronger rules in the context of 
competition for trade leadership in the Asia-Pacific region. A potential path 
forward could be offered by the joint leadership of China and the United States 
in a more comprehensive agreement.

The Policy Complex and the Evolution of Chinese IPRs

China’s double-digit growth era extends back through the 1980s, not long 
after its initial market-oriented reforms of a few sectors and its beginning pivot 
toward globalization.7 Since that time, the country has enacted numerous 
critical policy reforms, both in response to this growth and in anticipation 
of the needs of industrial transformation. These initiatives covered trade and 
investment liberalization, innovation policy, science and technology support, 
educational investments, and market structure reforms, among other elements. 
In this context, the associated evolution of IPRs standards has been embedded 
in a larger economic development strategy.8 

Trade Opening

China’s significant trend toward lower trade barriers preceded its accession 
to the World Trade Organization (WTO). For example, its trade-weighted 
average applied rate of import tariffs across all merchandise sectors declined 
from 32.2 percent in 1991 to 14.6 percent in 2000, before falling further to 
3.6 percent in 2011.9 To some degree, this remarkable opening was a response 
to international pressure on China to conform more closely to the globalizing 
norms of international trade.10 A primary impetus, however, was the belief 
that reducing restrictions on imported capital goods and manufacturing inputs 
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was necessary for attracting investment and enhancing the competitiveness of 
Chinese enterprises, especially those with strong export potential. In the same 
time frame, several policies improved the climate for incoming foreign direct 
investment (FDI). For example, special economic zones (SEZs), featuring a 
number of tax and input-cost advantages, were established in several coastal 
areas in the 1980s and 1990s.11 In 1996, all remaining regions of the country 
were opened to FDI and the government announced its intention to join the 
General Agreement on Tariffs and Trade (GATT), the precursor to the WTO. 
Inflows of FDI rapidly mounted from virtually nothing in 1990 to nearly $50 
billion per year by 2000, before accelerating again after 2001, reaching $289 
billion in 2014.12 

A major policy objective in opening the economy to investment was the 
potential for FDI and joint ventures to bring more advanced technologies and 
improved processes, which would both directly raise productivity and offer the 
potential for domestic enterprises to study such information and absorb it into 
their own activities.13 Indeed, successive rounds of liberalization were typically 
justified as key to the technology “catch-up” process at the core of China’s shift 
from a centrally planned economy to a socialist market economy. In this context, 
policy strongly encouraged effective technology transfer. For example, in key 
sectors, joint ventures were favored over FDI, while foreign joint venture inves-
tors were limited to minority ownership shares until the 1990s. Multinational 
enterprises operating in China were expected to transfer technologies to local 
affiliates rapidly, including rights to use intellectual property and trade secrets 
within a certain time period. 

The growth of FDI, joint ventures, and technology imports by both foreign-
invested and state-owned enterprises (SOEs) in the decades after 1990 contrib-
uted significantly to the acquisition of production know-how and productivity 
gains. Whether the early policy emphasis effectively coercing technology transfer 
generated more information acquisition than might have happened otherwise is 
an open question. China surely would have attracted large inward technology 
flows and consequent learning spillovers in light of its large and rapidly growing 
economy and inexpensive labor, making it difficult to assess the precise contribu-
tions of technology policies. In any event, much of this emphasis disappeared, 
at least in terms of formal FDI policy, in the wake of the WTO accession, a 
period of continued rapid growth.
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Innovation and Industrial Policy

That Beijing saw trade liberalization as a channel for learning and catch-up 
is evidenced by its even more aggressive emphasis on promoting homegrown 
innovation through various legal reforms, incentives, and outright industrial 
policies.14 Much of the incoming technology in the 1980s and 1990s, while quite 
useful for building a manufacturing base, was labor-intensive and standardized, 
well below frontier standards. Moreover, foreign-invested firms took several 
steps to disguise or compartmentalize their technological information in 
order to avoid losing it 
to local leakage, while 
licensing fees and the costs 
of importing technology 
were seen as a drain on 
industrial development.15 
Such factors contributed to the emerging view of central government authorities 
that fostering domestic innovation was crucial for development, especially in 
an era of globalization. In addition, policymakers readily understood that the 
central planning system was ill designed to encourage original innovation or 
even move the substantial knowledge being generated in universities and public 
research institutes (PRIs) into commercialization. 

Thus, in 1995 the State Council issued the Decision on Accelerating Scien-
tific and Technological Progress, which offered support for investments in basic 
and high-technology research and incentives for commercializing applied re-
search results.16 This document became the basis for the successive introduction of 
stronger technology-oriented development policies to build innovation capacity 
in high-technology sectors and of an ambitious plan to build world-class research 
universities. These initiatives continue in expanded form today. Of particular 
note was the 1998 promulgation of the Science and Technology Advancement 
Law, a Chinese version of the U.S. Bayh-Dole Act, and related regulations, giv-
ing university and PRI researchers the rights to invest in start-ups and awarding 
those institutions the IPRs to information generated by government-funded 
research projects. Over 1,000 PRIs chose to convert themselves to enterprises 
in just the first five years after that law was announced, effectively shifting over 
100,000 S&T workers to the new, more market-oriented innovation system.17 

The enthusiasm for a strong and centralized innovation system was reflected 
most profoundly in 2006, with the implementation of the 15-year Medium- to 
Long-Term Plan for Scientific and Technological Development (MLP), which 

The central planning system was ill de-
signed to move the knowledge being 
generated in universities and public re-
search institutes into commercialization. 
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set a framework for pushing the country into an economic future built on 
creativity and innovation.18 These guidelines pledged that China would be a 
globally innovative country by 2020, as measured by patent statistics and R&D 
performance, and a world Science and Technology (S&T) power by the middle 
of this century. Among other elements, these guidelines pledged to accelerate 
catch-up by facilitating importation of frontier technologies and building R&D 
programs in 16 major areas of advanced technology, ranging from numerically 
controlled machine tools and microelectronics to genetically modified organisms 
and water-pollution control techniques.19 

The MLP, along with the many subsequent implementation documents, 
features multiple objectives. First is to build the basic scientific capability of 
the country by investing in research universities and education. Second is to 
grow a domestic culture of innovation and promote successful R&D in Chi-
nese enterprises through a variety of means, including set-asides, procurement 
advantages, and subsidies. Third is to establish deep competencies in emerging 
strategic industries, enabling them to lead China’s medium-term industrial 
development and leapfrog foreign technologies into a position of global leader-
ship over time. These industries, all knowledge-intensive and on the leading 
edges of innovation, include pharmaceuticals and biotechnology; advanced 
aircraft, satellites, and high-speed trains; energy-saving equipment; clean energy; 
information technology; new materials; and electric vehicles. Subsequent docu-
ments emphasized the importance of developing a globally competent software 
development industry as well.

A central component of this strategy is to promote the development of 
Chinese technical standards, protected by patents, in order to gain value added 
from technical innovation and production and to shift the technological balance 
of payments more in the country’s favor over time. This approach closely ties 
industrial policy focused on knowledge development and commercialization 
with a preference for systematic ownership of that knowledge, largely through 
the assertion of IPRs. 

This indigenous innovation policy, as initially designed and implemented, 
raised considerable concerns on the part of foreign companies operating in 
China.20 One major problem was that the government procurement rules and 
subsidies were highly discriminatory in that they largely excluded participation 
by foreign entities. Further, the announced procedures effectively required that 
qualifying firms own or acquire IPRs developed in China and that trademarks be 
originally registered there. In effect, this meant that foreign firms seeking to get 
their products into the government’s procurement catalogs in these critical sectors 
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would have to transfer their rights to domestically owned enterprises. Because 
these rights pertained to world-class frontier technologies, their surrender could 
sacrifice considerable economic value and support the development of Chinese 
competitors. The policy also put into place rigorous rules limiting the discre-
tion of foreign firms to set contracting terms in the use of their technologies, 
a precursor to the later promulgation of an anti-monopoly law. In response to 
diplomatic objections from the United States and the European Union, several 
of these conditions were softened after 2010, and products associated with both 
foreign and domestic IPRs are now eligible for procurement benefits.21 How-
ever, the development of China’s indigenous innovation policy, in combination 
with the MLP, exhibited the willingness of the central government to assert a 
harder edge in its industrial policy and to support the domestic acquisition and 
development of patents in key technologies. 

Intellectual Property Rights Transition

As a country seeking rapid technological transformation, from importing and 
adapting labor-intensive assembly technologies to competing in highly advanced 
technologies, China recognized the potential importance of patents, trademarks, 
trade secrets, and copyrights as facilitating mechanisms. China has legislatively 
and administratively strengthened its IPRs regime since its initial liberalization 
period.22 The country adopted its initial post-reform trademark law in 1982, 
enacted its first patent law in 1984, and joined the Paris Convention for the 
Protection of Industrial Property in 1985.23 This initial patent law was aimed at 
facilitating technological diffusion into the economy through various provisions, 
including small-scale inventions protected with short-duration utility models 
and design patents, limited claims, and rapid disclosure, rather like the Japanese 
patent system of the time.24 However, this law did not make patents available for 
chemical processes or chemical, pharmaceutical, and food products, nor did it 
permit SOEs to license their technologies, leaving patent standards well below 
those in economically advanced nations. 

Unsurprisingly, this dissonance with international standards, combined 
with the eagerness of foreign firms to enter the Chinese market, invited foreign 
criticism and diplomatic pressures, primarily from the United States. Less well 
appreciated is that by the early 1990s, Chinese authorities recognized that patents 
with broader scope could be important for commercializing the R&D results 
of the country’s own enterprises and institutes, while seeming consonant with 
market-driven economic reforms.25 Thus, an extensive revision of the patent law, 
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lengthening the duration of invention patents from 15 to 20 years and extending 
protection to the excluded industries mentioned above, appeared in 1992, well 
before those principles would be required by TRIPS. In the late 1990s, China 
joined several additional international industrial property treaties, including 
the Patent Cooperation Treaty (PCT), the International Convention for the 
Protection of New Varieties of Plants (UPOV), and the Patent Law Treaty.26 

In 2000 and 2001, Beijing adopted additional revisions of its patent law, 
partly to comply with WTO requirements. Among other things, these adjust-
ments improved ownership incentives for employed inventors, modernized the 
examination process, and established nondiscrimination between SOEs and 
privately owned firms in application procedures. There have been subsequent 
revisions since that time, often strengthening judicial and administrative treat-
ment of patent owners seeking to enforce their rights. Taken in total, these 
historical reforms established an unprecedented increase in the strength and 
scope of legal patent rights in China, with a well-known quantitative index of 
such laws more than tripling in value from 1985 to 2010.27 Today the patent 
law is not only compliant with TRIPS, but its standards in most respects also 
approach those of several advanced economies. 

There has been a similar evolution of copyrights.28 Beijing established 
its first modern copyright law in 1990, accompanied by numerous techni-
cal implementation regulations, including those for protecting computer 
software. China joined the Berne Convention for the Protection of Literary 
and Artistic Works and the Universal Copyright Convention in 1992 and the 
Geneva Convention for the Protection of Producers of Phonograms in 1993.29 
Remarkably, the 1990 copyright law, with subsequent technical amendments, 
established provisions against circumvention of technological measures taken by 
copyright owners to protect sound and video recordings, in anticipation of the 
World Intellectual Property Organization (WIPO) Copyright Treaty and the 
WIPO Performances and Phonograms Treaty, adopted in 1996. These treaties 

constituted the initial global route 
to updating copyright protection in 
the emerging digital age, and China’s 
law predated many of the legal norms 
they set out, well in advance of any 
international requirement to do so. 

The copyright law was amended in 2001 to achieve compliance with TRIPS, 
expanding copyrightable subject matter to architectural works, databases, rights 
to digital communications of works, and rental rights for audiovisual products 

China’s law predated many of the legal 
norms set out in these copyright pro-
tection treaties, well in advance of any 
international requirement to do so.
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and computer software. The revisions also clarified the country’s fair use provi-
sions, including their consistency with the three-step test set out in the Berne 
Convention and TRIPS.

China has enacted and implemented new laws in other substantive areas 
of IPRs.30 Regarding trademarks, the basic law was adopted in 1984, but failed 
to meet some international standards. The most prominent shortcoming was 
its ambiguous treatment of well-known marques, which are brand names and 
trademarks, such as Coca-Cola, that are so internationally famous that they may 
merit protection without formal registration. Some adjustments were made in a 
1993 revision, but the law underwent considerable changes in its second revision 
in 2001 in preparation for WTO entry.31 Specifically, this revision expanded 
registrable subject matters and added protection for certification marks, collec-
tive marks, and geographical indications.32 It also clarified that unregistered, 
well-known marques would be recognized under delineated factors and added 
administrative review mechanisms. Note that this law recognized geographi-
cal indications for the first time, essentially by incorporating the U.S. system 
of protecting them as collective marques. Finally, Beijing enacted regulations 
covering the protection of new plant varieties and layout designs of integrated 
circuits in 1997 and 2001, respectively.

Many of these legal documents have undergone significant revisions since 
the early 2000s as conditions changed. For example, in April 2015, the State 
Intellectual Property Office (SIPO) circulated a draft set of amendments to the 
patent law for comments.33 Among other things, these revisions would extend 
the reach of administrative enforcement and review of patent disputes on the 
part of the patent office and expansively redefine the concept of patent misuse to 
include the exercise of patent rights that harms public interests and impedes the 
advancement of technology. Both ideas are controversial from the standpoint of 
international patent practice and reflect the ongoing efforts of Chinese authori-
ties to strike a balance in IPRs with characteristics that may be an appropriate 
fit for China’s own economy, as discussed below. 

Enforcement 

Weak enforcement of IPRs and the associated extensive patent infringement, 
copyright piracy, and trademark counterfeiting have long been global irritants 
and the reasons for many diplomatic interventions from foreign governments, 
culminating in the WTO case filed by the United States in 2007.34 Beijing 
has become increasingly responsive over time and has taken steps to build a 

22.2.indb   145 4/26/16   9:21 PM



the brown journal of world affairs

Keith E. Maskus

146

national and regional capacity to enforce IPRs more strongly and uniformly. 
To a considerable extent, these steps have been part of implementing key 
regulations as basic laws have been reformed. For example, the 2000 Patent Law 
amendments strengthen protection for rights holders by requiring infringers 
claiming innocence to document the legitimate source of their goods. Several 
laws set out available recourse to infringement damages under different legal 
principles, and revisions over time have brought in the possibility of criminal 
liability. 

Equally important are the many changes in administrative and judicial 
enforcement procedures. Administrative procedures have been increasingly cen-
tralized in professional bureaucratic agencies, such as SIPO, offering opportuni-
ties for reviews of decisions and challenges to the validity of rights. China has 
invested heavily in training and education programs for lawyers and judges and, 
beginning in the 1990s, has established specialized IPRs courts with a growing 
reputation for sophistication.35 Both domestic and foreign rights holders make 
increasing use of the courts, with litigation rising rapidly. Chinese courts now 
manage more IPRs-based lawsuits than any other country, with most of these 
involving disputes between domestic litigants.36

Despite these extensive legislative and administrative reforms, China 
remains one of the major global sources of IPRs infringement. It accounts for 
the bulk of international exports of counterfeit goods, while copyright piracy 
remains endemic, especially over the Internet.37 The United States International 
Trade Commission surveyed U.S. firms across a range of intellectual property 
sectors. They computed that Chinese infringement, in combination with its 
indigenous innovation policies, caused losses in annual global sales of those firms 
of perhaps $48 billion and eliminated 923,000 U.S. jobs.38 This issue will remain 
paramount for some time to come, primarily because of the sheer difficulty of 
deterring infringement on the scale of the Chinese economy.

Explaining These Reforms

One might interpret the last section as suggesting that the development of 
China’s intellectual property laws and administrative infrastructure was almost 
mechanical and monotonic, perhaps preordained by the needs of fitting into a 
globalized world. That story may well characterize post-WTO reforms in many 
developing economies, which have put forward legislative programs under 
guidelines suggested by the United States, the EU, or WIPO without thinking 
more broadly about the implications for economic and social development.39 
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This idea is misleading in China, however, where implementation has been 
purposeful and pragmatic. Chinese authorities have long recognized that, in 
building a modern IPRs system, the country faced several significant constraints, 
both from outside and inside the economy. In brief, China is an enthusiastic 
participant in globalization and must accommodate the needs of important 
international actors. Yet, it has a complex domestic society to consider. It is a 
rapidly growing economy with an emerging set of knowledge-based sectors, 
but remains in many ways a lower-income developing country with a range 
of interests opposed to strong patents and copyrights. Navigating these waters 
has been a great challenge that reflects an uneasy engagement of policy—in 
regards to both development and innovation initiatives and IPRs—with exter-
nal mandates. Moreover, Beijing aspires to assert its already strong leadership 
among developing and emerging countries, especially within Asia, in trade and 
innovation policy going forward. These cross-cutting factors set the stage for 
the organic evolution of the nation’s current IPRs regime.

Three developments, among many others, illustrate the pragmatism with 
which China’s central government has engaged in IPRs reforms, precariously 
balancing external pressures with domestic needs. 

Facilitating Rhetoric

First, as noted above, government authorities saw the need from the early stages 
of economic liberalization for accessing international production technologies 
to build an export-based manufacturing sector. Much like in Korea before it, 
the economy could build production and management capacities while learning 
from these technical processes, even if the foreign investments and partnerships 
were in labor-intensive, lagging technologies.40 Attracting increasing levels of 
FDI, however, required some commitment to stronger patents and trademarks.41 
More importantly, U.S. trade authorities began to raise pressures for improved 
IPRs as early as the 1980s, an important factor in the 1984 patent law and 
especially its 1992 revision.42 

The difficult question was how to convince leaders in key sectors of the 
domestic economy to embrace policy change. For this purpose, China’s leader-
ship established a rhetoric linking the importance of economic modernization, 
in the rapid shift to a socialist market economy, to the presumed need for stron-
ger IPRs as a key facilitating condition. In light of China’s other pull factors 
such as its market size and cheap labor, the question of whether patent reforms 
were actually necessary to bring in newer technologies was much debated in 
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academic and policy circles. Concerns were raised about IPRs policy within the 
inter-agency discussions in Beijing as well. For example, a primary issue in the 
1991–92 bilateral U.S.-China negotiations was the U.S. demand that software 
be designated as a “literary work” and therefore protected by copyrights.43 Up to 
that time, software registration had been managed by the Ministry of Machinery 
and Electronics Industry (MMEI), which regarded computer programs as a 
“tool” that should be disseminated widely to the country’s SOEs. U.S. negotia-
tors labeled MMEI a major source of software piracy, a contention that was 
resolved only when top Chinese leadership intervened and transferred software 
registration to the National Copyright Administration. 

What emerged from such tussles was an effective compromise: the public 
rhetoric proclaiming the importance of modernization and global integration 
dominated in procuring key reforms, but the initial laws themselves adopted 
features that favored small-scale innovation (utility models), diffusion (rapid 
publication of patent applications, technology transfer requirements, limited 
trade secrets protection), and usage rights (fair-use provisions in copyright). 
Perhaps more importantly, structural difficulties in enforcement and an ad-
ministrative unwillingness to invest in sufficient enforcement resources meant 
that foreign IPRs were not difficult to overcome through means ranging from 
simple counterfeiting to technology theft. 

Over time, domestic economic interests have increasingly come to favor 
stronger IPRs for their own innovations and creations, an important factor in 
pushing additional reforms. As discussed earlier, for example, China adapted its 
copyright law to protect digital products and software well before it joined the 
WIPO Internet treaties and the WTO. Moreover, in recent years, the greater 
impetus for improving the courts and administrative protection system comes 
from domestic firms seeking to assert their rights against local infringers.44 

Patents and Indigenous Innovation

A second illustration may be found in the marriage of patents, in the public mind, 
with policies to promote indigenous innovation. This objective is evident in the 
National IP Strategy, published in 2008, and the National Patent Development 
Strategy, promulgated in 2010. Both are closely tied to the innovation goals of 
the 2006 Medium- to Long-Term Plan. The first document argues that the IPRs 
system remained inadequate to facilitate the further necessary modernization 
and sets out an ambitious set of principles for a national policy framework. 
Among these are to improve the IPRs regime through further legal reforms 
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and regulations, to invest more in enforcement, and to coordinate closely the 
patent and copyright system with S&T, industrial, and trade policies. The 
plan also emphasizes to enterprises the importance of efficient creation and 
management of intellectual property, urges universities and PRIs to engage 
in more commercialization strategies, and stresses the need to build national 
awareness and a cultural preference for creating and owning intellectual property. 
A key principle is that Chinese-owned intellectual property rights should be 
incorporated into local technical standards in order to leverage ownership in 
the latter.

The IP Strategy also emphasizes targets for IPRs development and usage 
that would position China as an innovative economy. Thus, for example, it 
posits that China will rank with the top industrialized economies in the global 
registration of invention patents, develop globally recognized brands, and sub-
stantially increase the importance of copyright sectors in the economy. As for 
the Patent Development Strategy, it sets out ambitious numerical targets, such 
as the goal of two million applications by Chinese entities for invention patents, 
utility models, and design patents by 2015.45 According to WIPO statistics, this 
target was surpassed by 2014, while on a global basis (including applications at 
home) Chinese inventors register far more patents than do those of any other 
country.46 A similar growth of Chinese trademarks, which also exceeded two 
million in 2014, has accompanied this explosion of patenting.

On the surface, this insistence on patenting in the context of urging 
indigenous innovation helps achieve some key objectives. First, a culture of in-
novation and ownership, filtered through patents and trademarks, is asserting an 
increasing hold on business strategies in the formal sectors, including universities. 
The drive to patent is presumably one factor behind rapid increases in R&D 
spending over the past 20 years, yet another policy target. By 2014, the ratio of 
R&D to GDP in China 
reached 2 percent, far 
higher than other develop-
ing countries, and near the 
median of high-income OECD economies.47 Second, there are signs of effective 
economic modernization and entry into global technologies. Such Chinese 
enterprises as Haier and Huawei are in the vanguard of those building global 
brands.48 Scientific research at top Chinese universities increasingly generates 
new technologies in software, bioengineering, renewable energies, and other 
cutting-edge sectors. Third, the continuing updating of the IPRs system and 
judicial procedures generally meets with approval from foreign constituents, 

There are increasing concerns in China that 
the emphasis on patenting has gone too far.
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even if enforcement remains a significant problem.49

Digging deeper, however, raises fundamental questions about the true 
effectiveness of industrial policy-cum-“patent fever.”50 First, it is legitimate to 
question whether the massive increase in patent registrations truly represents 
new innovation or is simply the outcome of incentives to own IPRs.51 The bu-
reaucratic emphasis on patenting is a signal to provincial and city authorities 
that increasing such activity is a marker of success. In turn, policymakers have 
offered financial incentives to enterprises and individuals to register patents, 
even if there is little underlying novelty in the claims. Moreover, until recently 
much of the growth in domestic patenting in China came via a surge in utility 
models, which rarely contain more than minor modifications of existing prod-
ucts and reflect the outcome of simple reverse engineering more than innova-
tion. In addition, among those few large firms that actively seek out patents in 
foreign markets, such as ZTE and Huawei, much of their patenting seems to 
be aimed at building defensive patent portfolios to achieve operating space in 
patent-intensive fields, such as consumer electronics, rather than embodying 
truly novel inventions.52 

Second, there are increasing concerns in China that the emphasis on pat-
enting has gone too far. The large increase in patents and utility models owned 
by domestic inventors poses the risk that inventive technologies could be held 
up by the assertion of even minor claims in prior patents. As noted earlier, the 
amount of litigation in patents and trademarks has greatly increased in China, the 
bulk of it featuring domestic disputants. Such litigation can be costly and could 
have a chilling effect on continuing innovation. There are also concerns that the 
pro-patent emphasis has encouraged SIPO to grant protection to applications 
of dubious validity and limited inventiveness, resulting in diminishing quality.53 

Third, it now seems that the indigenous innovation policy has achieved 
relatively little in terms of one key objective, namely the development of domestic 
technical standards in key technologies that generate rents for Chinese firms 
owning domestic and international patents in their embodied technologies.54 
Attempts to develop world-class Chinese 3G standards in cellular phones have 
met largely with failure, for example. Nonetheless, China’s attempts at block-
ing market access in order to promote domestic standards development and 
encourage utilization of indigenous innovations remain a significant irritant for 
foreign IPR holders and policymakers in technologically advanced countries. It 
seems clear that Chinese authorities will continue to foster local technology and 
attempt to link the accompanying intellectual property to domestically produced 
standards, generating ongoing tensions with technologically advanced nations.55 
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In this context, the goodwill achieved by strengthening IPRs may be more than 
offset by the remaining exclusionary aspects of the innovation mandates. 

Policy Moderation

Over the last 30 years, China has continuously updated its laws protecting 
intellectual property, both in response to international pressure and to meet the 
needs of a society increasingly oriented toward high technology use, innovation, 
and creativity. This process has been a central component of Beijing’s economic 
modernization efforts. At the same time, Chinese laws often take advantage 
of the flexible limitations on the scope of various IPRs offered by the TRIPS 
Agreement, rendering the system less protective than foreign rights holders would 
prefer.56 For example, the Chinese patent law does not make plant and animal 
varieties eligible for protection and has an extensive set of conditions under 
which compulsory licenses may be issued, particularly in pharmaceuticals.57 The 
copyright law offers expansive fair-use exceptions under which persons may use 
protected materials without permission, though this may be tightened in new 
draft amendments recently under consideration.58 

This situation suggests that Chinese authorities generally pursue a nu-
anced balance in the scope of IPRs between rights holders and domestic users, 
sometimes in opposition to international preferences. This process may be ac-
celerating as the government gains more confidence in setting its own path. As 
noted above, the 2015 draft amendments to the patent law, if enacted, would 
considerably expand the notion of harmful use of intellectual property rights 
to include technology contracting practices that would be considered normal 
exploitation of a patent under U.S. law, which follows a limited “patent abuse” 
standard.59

Thus, despite the significant convergence in China’s standards with global 
practices, the country retains a distinctive approach that bends in the direction 
of use rights. This is unsurprising because China must meet the needs of its 
dual economy, balancing between the preferences of high-technology sectors 
for protection and the needs of consumers and lagging industries for low-cost 
access to new products. Indeed, the continuing inability to deter large-scale 
infringement in lower-income provinces effectively satisfies the latter ambition. 

A Crooked Path Ahead 

After years of experimentation and reforms, IPRs play a central, if multifaceted, 
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role in Chinese development policy and have become widely acculturated 
in the economy, for better or worse. Given this history, it is interesting to 
speculate about the short-term future of China’s engagement with the global 
regime. On the one hand, powerfully emerging domestic economic interests 
may push for increasing harmonization with high-standard systems, like those 
of the United States and the European Union. On the other hand, Chinese 
authorities are committed to additional interventions in order to advance the 
so-far halting domestic progress in innovative, high-technology sectors. It 
may seem that both objectives require continued strengthening of the patent, 
copyright, and trade secrets regimes, but this is not necessarily the case. For the 
sake of indigenous innovation—in addition to the perceived social-use needs 
in medicines, environmental technologies, and other areas—a more permissive 
system based on allowable flexibilities may reign for some time. Put differently, 
if Beijing were to adopt and enforce a maximal IPRs regime it would sacrifice 
its potential use of significant elements of domestic industrial policy, ranging 
from a relaxed attitude toward copying and trade-secrets misappropriation to 
national favoritism in technology supports. Thus, there remains an uneasy tension 
between the dictates of industrial policy and full IP development. Adding the 
sometimes cacophonous nature of centralized versus provincial attitudes toward 
the protection and enforcement of IPRs accentuates this tension.60

This awkward equilibrium now faces an additional disruptive challenge 
from abroad, the prospective enactment of the Trans-Pacific Partnership (TPP). 
The TPP is the first of the so-called mega-regional trade agreements involving 
multiple countries at different levels of economic development and incorporat-
ing rules across a comprehensive set of trade and regulatory policies.61 Thus, 
the agreement goes well beyond tariff cuts to include rules of origin, services 
liberalization, market access in investment, investor-state dispute resolution, 
intellectual property rights, government procurement rules, the operations of 
state-owned enterprises, and labor standards. The result will be a complex set of 
regulatory provisions, largely harmonized and well beyond those envisioned by 
the WTO agreements, among a highly disparate set of countries. If ratified and 
implemented by TPP partner countries, it will essentially define global trade 
policy for the balance of the twenty-first century.

For the purposes of this essay, three observations about the TPP are cru-
cial. First, it represents one major fulcrum of the much-discussed pivot of U.S. 
economic policy toward East Asia.62 As such, it offers Washington an unparal-
leled opportunity to establish a regional set of trade and regulatory rules that 
ultimately could be expanded across Asia. To be sure, the TPP was negotiated 
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among 12 partners, which in some areas resulted in a text that falls short of U.S. 
goals.63 However, the totality of the agreement comports with U.S. fundamental 
priorities in numerous policy areas, such as protection of the economic value of 
foreign investments from regulatory initiatives, transparent government procure-
ment, a greater market orientation of SOEs, and enforceable labor rights. In 
this context, the United States exercised considerable economic leadership over 
a wide diversity of economies. 

Second, the rules on intellectual property go well beyond the minimum 
standards required by the WTO—also a key U.S. demand—and limit the scope 
with which TPP members may access TRIPS flexibilities in their legislation. 
Particularly relevant are the strong provisions in TPP for expanding patent 
eligibility, assigning criminal liability to the willful misappropriation of trade 
secrets, limiting generic competition in medicines, establishing protection of 
confidential testing data for biologic products, enhancing safeguards for digital 
products and internet transmissions, and expanding the range and severity 
of sanctions for copyright piracy and trademark infringement. A number of 
these features are not found in current Chinese law and likely would engender 
considerable controversy there if Beijing were confronted with adopting them.

The third notable feature is simply that China is not included in the TPP. 
Some observers attribute this fact to a purposeful U.S. strategy of excluding 
Beijing.64 The essential argument comes in three parts. First, the United States 
could not have succeeded in establishing such a high-standard agreement, in-
volving deep regulatory integration, had it been forced to negotiate with China, 
the other Asia-Pacific behemoth. Presumably, that country would have fended 
off high-level provisions in services, investor protection, reforms of SOEs, 
IPRs, and perhaps labor standards, areas of the TPP it views with caution. 
Second, U.S. export interests have much to gain from the establishment of a 
dominant Asia-Pacific trade pact, featuring high-level regulatory norms, prior 
to the foundation of any alternative competing plurilateral agreements in the 
region. As noted below, such agreements, more attuned to perceived needs of 
developing economies, would surely limit the reach of regulatory reforms in key 
issues. Third, by setting the regional trade-policy agenda for the next genera-
tion through the TPP, the United States would assert its continued economic 
leadership in the region. 

How damaging would it be for China to remain outside the TPP? As a 
matter of economics, China’s exclusion promises to be fairly modest in its ef-
fects. For example, one prominent analysis suggests that the TPP would reduce 
China’s real income by about $47 billion, or 0.27 percent of GDP, relative to 
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the benchmark expectation by 2025.65 Such estimates, however, fail to take 
into account the unpredictable, yet potentially large, cumulative effects of the 
diversion of investment flows and technology away from China and toward 
other TPP members induced by policy harmonization within the agreement. 
Beijing, however, may see the greater threat as political to the extent it loses its 
ability to influence policymaking in the region. 

Long-term exclusion of China from the TPP is hardly assured, however. 
The agreement has a provision allowing open accession to any country that 
wishes to join and agrees to adopt its provisions. China could join by agreeing 
to alter its laws to comply with the text, a policy option that seems to be under 
active consideration.66 

Beijing’s choice in this regard cannot be predicted, but at least two impor-
tant factors will certainly influence it. For one, the broad regulatory scope of the 
TPP would place considerable constraints on China’s nationalist development 
strategy. Within the IPRs area, the expectations about trade secrets, generic 
competition, and enforcement would effectively force high-level harmoniza-
tion well beyond the delicate balance of existing law. More broadly, the rules 
on government procurement and public support for SOEs could diminish the 
scope of those policies regarding innovation and industrial interventions. How 
these issues might navigate through China’s complex political economy into 
law is an open question.

More important is the extent to which China may wish to surrender, or 
perhaps share, its economic leadership role in East Asia, borne of its dominat-
ing presence in trade and foreign direct investment. China has largely eschewed 
trying to export its regulatory standards to partner countries, preferring national 
discretion to the extent possible. This may be changing, however. China is par-
ticipating in current negotiations over the Regional Comprehensive Economic 
Partnership (RCEP), a prospective competing mega-regional trade agreement 
involving 15 nations in the Asia-Pacific region, including India, Japan, and 
South Korea.67 The content of these negotiations remains confidential, but the 
RCEP will be less comprehensive than the TPP. It does not cover government 
procurement or SOEs, and its intellectual property provisions are likely to be 
more lenient on policy flexibilities, reflecting China’s characteristic preference. 

Thus, the choice seems rather stark: accept the TPP and its rigorous IPRs 
standards, largely defined by the United States, or have more influence over re-
gional policy via RCEP. Put in those terms, the latter option seems more strategic, 
given China’s ambitions. It is possible for China to join both, in principle, but 
doing so would establish the higher TPP standards, which would necessarily 
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prevail regarding IPRs and regulatory treatment.
A third possibility exists if both trade agreements fail to be agreed on or 

implemented. In this case, China would remain freer to pursue its domestic 
priorities in intellectual property and industrial policy, an outcome that would 
appeal to many in the country. Major industrialized economies, led by Washing-
ton and Brussels, would face more years of active engagement to try to influence 
the evolution of Chinese IPRs and innovation policy, even as that economy 
becomes more internationally competitive.68 Equally, China would have freer 
rein to influence the evolution of regional trade and innovation policies, at times 
frustrating the intentions of authorities in the United States and other leading 
economies. Under that scenario, for example, emerging countries in East Asia 
might exert more discretion over issuing compulsory licenses in pharmaceutical 
patents, extending R&D subsidies to domestic firms, and expanding the scope 
of unauthorized use of copyrighted educational materials. 

At this time, predictions about how this situation might evolve are, at best, 
informed speculation. It seems appropriate, however, to offer at least one view, 
based largely on the history described here. In recent years, China has witnessed 
a remarkable economic transformation, increasingly focused on the acquisition, 
use, and domestic development of sophisticated technologies. This transforma-
tion has brought with it a growing chorus of voices arguing for policy reforms 
that conform to intellectual property norms and industrial property regulations 
in the advanced economies. It seems likely that these pressures will prove as-
cendant in Beijing going forward, effectively reducing domestic opposition to 
adopting the rules embodied in the TPP. In light of its potential dynamic benefits, 
it seems likely that China will choose to accede to the agreement, if indeed the 
TPP itself is ratified by its negotiating partners within a reasonable time period.

It is possible to envision a broader outcome, however. If the United States 
and China truly are converging in their views of the importance of mega-
regional trade agreements with extensive regulatory norms for dynamic sectors, 
they might jointly lead the 
development of a wider 
Free Trade Agreement of 
the Asia-Pacific (FTAAP), 
a prospect that has been 
discussed.69 Such an agree-
ment, which would incorporate many of the countries not currently in the TPP, 
would be historic in its economic and geographical scope, while generating far 
larger economic benefits.70 It could also place China and the United States on 

The choice seems rather stark: accept the 
TPP and its rigorous IPRs standards, largely 
defined by the United States, or have more 
influence over regional policy via RCEP.
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an equal footing in setting the trade rules in the region for at least a generation. 
Achieving that cooperation would be challenging for many reasons. It would, 
however, offer the potential for charting a course in intellectual property regu-
lation that strikes a compromise between the high-protection emphasis of the 
United States and the more development-oriented Chinese focus. If managed 
effectively, such an accord could even point the way forward for global policy. 
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