A NOTE FOR THE NAC

The acquisition of land by the state for development and commercial projects and activities often forcibly uproots people, compelling them to give up their homes, their assets, their cultural and social roots and their means of livelihood. Forced displacement has been an important reason for the further pauperisation of a large number of poor people, especially tribals. Today it is well known and widely accepted that, in the past, grave injustice has been done to people and communities forcefully displaced by development and commercial projects. And yet, on the ground, the situation remains unaltered in many fundamental ways. The enormous avoidable trauma of the people of the Narmada Valley, of Tehri, and of many other parts of the country, are only the most recent examples of continued state apathy. It has, therefore, become a critical and urgent need to start placing people at the centre of the processes of development. 

This is especially so because, despite more than half a century of planned development in independent India, there is no legally enforceable rational policy on displacement, resettlement and rehabilitation. A draft policy announced by the earlier central government facilitates displacement more than it secures the rights of the affected people. 

The only law that exists for compulsory acquisitions of land is the colonial Land Acquisition Act. This act gives overwhelming powers to the state to acquire land, but is weak when it comes to safeguarding the livelihoods and other basic rights, including those of survival, of the affected populations.

It is therefore proposed that the National Advisory Council urgently recommend to the Government of India the formulation and adoption of a legally enforceable national policy on land acquisition, displacement and rehabilitation. It is further proposed that the NAC also formulate and communicate to the Government of India the basic principles that need to underlie such a policy, and are in consonance with the letter and spirit of the CMP.

A proposed set of principles is enclosed for discussion.
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BASIC PRINCIPLES FOR DISPLACEMENT

In order to minimise adverse social impacts due to displacement, some principles need to be followed.  These include the following.

Social Appraisal

i. Ordinarily, displacement should not be forced and people should be made to feel that, despite inevitable losses, they are on the whole going to be better off. Consequently, the prior informed consent of the community should be taken before any project, including a dam project, is approved. 

ii. Forced displacement of people should only be permitted in the “rarest of rare case” and only after it has been established that the displacing project has the sorts of social benefits that clearly make it desirable. Even then, it must be ensured that the number of people displaced are the minimum required, and that no less displacing or non-displacing alternatives are possible

iii. The land acquisition act must be amended to permit people to challenge the claim of ‘public interest’ of any acquisition. For this to be possible in an informed manner, the provisions of the rights to information must be incorporated into the legal proceedings. Specifically, the detailed cost benefit analysis, and proposed rehabilitation package as per the norms of this policy, should be spelled out at the stage of the section 4 notification itself, and people should have the right to interrogate this.

Rehabilitation Package

iv. The “project affected persons” (PAPs) must not, as the direct or indirect impact of the project, be worse off than they were prior to it. In fact, they must invariably be better off, so that they are at least partly compensated for all the non-quantifiable losses. 

v. In any case, whatever is their status prior to the project, they must, in economic terms, be above the poverty line after displacement.

vi. While determining compensation, replacement value at the operative market rates must invariably be the basic principle. This must be at the market rates that actually operate, and at the time of purchase, and not just those that are officially recorded. Also, paying of depreciated value is manifestly unfair for it often leaves the PAP without adequate means to replace a critical need. For example, if a poor person was paid only the depreciated value of his or her house, he or she would be unable to buy or build a new house and would become homeless. The person’s house, however old or ramshackle it might be, is providing shelter. When it is forcefully acquired, it must be ensured that the compensation is enough to provide an alternate and equal shelter.

vii. Also, not only should lost property and assets be compensated for, but lost livelihoods and lost opportunities should also be compensated for. Communities must be adequately and appropriately compensated for common amenities and assets lost because of the project. Also, all those amenities and assets required for fulfilling basic needs must be provided. This is especially important in order to prevent conflicts with host communities, whose common resources would otherwise be under pressure from the PAPs. 

viii. However, it is not enough to just pay cash compensation, various other principles must be followed to ensure that social costs are minimised. For one, payment of large sums of cash might not be in the best interests of those PAPs who are unused to handling large amounts of money.

ix. The principle of ‘land for land’ must be followed scrupulously and each PAP who loses land must be given land of equal size and of at least equal productivity. The principle of giving land to PAPs of dams in the command area of the dam is a sound one as it not only gives those who have paid the major costs a part of the benefits, it also lessens the inequities between the upstream displaced persons and the downstream beneficiaries.

x. Usually the project authorities must also construct or have constructed appropriate replacement housing for the PAPs. However, in cases where the PAPs would prefer to construct their own houses, like among some tribal communities, they must be given the freedom to do so. Within the allocated resources, the design and location of the houses to be constructed by the project authorities must be decided in consultation with the PAPs.

xi. Whereas it must be ensured that PAPs are not forced to change their occupations and professions, there must, of course, be the flexibility to allow individual PAPs to choose from among other viable alternatives. Some might not like to go back to the land and might prefer to pursue other professions. They must be helped to do so.

xii. The PAPs must also have a first right to get employment in the project. The need for trained and experienced personnel should not be a constraint as training should be organised for interested PAPs even before the project is initiated and the trained PAPs sent to other projects to get the experience they need. In fact, the availability of sufficient trained PAPs should be a precondition to the initiation of the project. Where necessary, even basic literacy lessons must be organised for the PAPs and they should be properly equipped to make the most of the opportunities being presented to them.

xiii. The PAPs must also have the first right to specific benefits arising out of projects. Apart from livelihood opportunities, they must, for example, have the first right on irrigation waters from irrigation projects and to power from hydro-electric projects, and to both in multi-purpose projects.

xiv. The definition of PAPs who are entitled to receive compensation must include the land-less, those who are tenants, agriculturists, adult unmarried daughters and sons, adult married sons, and widows, divorcees and women abandoned by their families. All those affected by any of the works or activities related to the project must be treated as PAPs. 

xv. Rehabilitation packages and processes must be gender sensitive. Land and other assets should be provided in the joint names of both spouses. Consultations with the PAPs must also be done keeping in mind the need to consult both men and women, the aged and the young, and members of all castes and communities.

xvi. The special needs of particularly vulnerable communities, like isolated tribal groups, dalits, persons with disabilities or other marginalised groups, must be catered for.

xvii. The plight of those who have been affected by earlier projects must be recognised and they must be properly rehabilitated and compensated on a priority basis before any further dislocation and displacement is effected.

R&R Process

xviii. The process of selecting rehabilitation sites and lands must involve the PAPs and their preferences must seriously guide the final selection.

xix. Agricultural land must be consolidated, as far as possible, and communities invariably kept together, after displacement, so that their social and cultural identities are safeguarded. Communities should be relocated as an organic whole, and not fragmented in the process of relocation. 

xx.  Wherever the people are not willing to shift, the fault is either in the package being offered or in the approach to the displaced communities. Alternatively, it could be because the implementation of resettlement and rehabilitation programmes is so unsatisfactory that the affected people do not feel confident of receiving what they have been promised. In any case, this must be recognised as a failure of the rehabilitation process.

xxi. The time frame for the displacement process should be sensitively determined and people given enough time to adjust to their new locations and life styles. It should be a mandatory practice to allot land to the PAPs at least two years before they are to be displaced so that they can get used to cultivating this land even while they continue to live in their original homes. Likewise, house-sites should be allocated in fully developed colonies at least 2 years before relocation. This makes the process of displacement more gradual and humane. In any case, all compensation must be paid at least one year before a person is displaced. Delays in the rehabilitation process and its various components can cause major hardship. Time frames must, therefore, be finalised well in advance and adhered to. Delays must be looked at very seriously and invite serious consequences for the functionaries responsible.

xxii. Even delays in finalising the policy related to rehabilitation and other aspects of projects, and delays in initiating the planning process can seriously affect the well being of the affected people. These must also be done according to a pre-determined time frame that statutorily gives adequate time for the concerned persons to give inputs and intervene in the process of policy formulation and planning.  

xxiii. The provisions of an enlightened rehabilitation and compensation policy, as and when formulated, must have legal backing so that not only the concerned agencies of the government but affected and interested citizens can ensure enforcement and legal intervention. A recent Supreme Court ruling on another matter, that the agency that seeks to intervene has the onus to prove that its intervention is beneficial, needs to be applied to the case of development projects.

