PAPER ON THE REWORKING OF THE DRAFT DISABILITY BILL
STRUCTURE OF THE DISABILITY BILL INPUTS PAPER is as follows :

A. Background and  Structure of the bill as it is right now

B.Each issue wrt disability:
1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

·  Proposed amendments to the National Trust Act

·  Proposed amendments to the RCI

· The Mental Healthcare bill

2.  Comments and suggestions by other ministries and departments

3.  Comments and suggestions by civil society

4.  Our inputs and understanding

C. Including the socially excluded: issues of multiple marginalisations and their intersections with disability

A.  Background and Structure of the bill as it is right now:

---> The Government of India resolved to replace the earlier Persons with Disabilities (Equal Opportunities) Act 1995, with a stronger law.

.---> A Committee was constituted  on 30/04/2010 chaired by Dr. Sudha Kaul to draft the new legislation with the following TOR:

- To draft a new Law in harmonisation with the UNCRPD

- To keep in view the provisions of the Constitution and other laws, and avoid duplication of provisions already existing in them

- To give the financial, logistical and administrative feasibility of the proposed provisions

- To give the financial implications whether recurring or non-recurring on the Central Government, State Government or other Local Authorities for implementing the new statute

- NALSAR  University of Law, Hyderabad, was appointed as Legal Consultants to the Committee on 2nd August 2010.The Committee submitted its report on 30.6.2011.

----> Constitutional Amendments recommended by the Committee
In Article 15 [Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth] and Article 16 [Equality of opportunity in matters of public employment] disability should be included as one of the prohibited grounds.

Disability prejudicial references should be removed from the Constitution. For example, “disabled and the unemployable” in list II and “handicapped and mentally retarded” in Schedules XI and XII.
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B.Each issue wrt disability:
DEFINITIONS

1. PERSONS WITH DISABILITIES

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

Section 2(25) of the Draft Disability Bill defines ‘Persons with disabilities’ to mean “persons with any developmental, intellectual, mental, physical or sensory impairments including those mentioned in Schedule 1 of the Act ( Autism Spectrum Conditions / Autism Spectrum Disorders, Blindness, Cerebral Palsy’,  ‘Chronic neurological conditions, Deaf blindness) which are not of a temporary nature, and which in interaction with various barriers may hinder full and effective participation in society on an equal basis with others;”

The draft bill adopts a dual definition of person with disability thus whilst a generic social definition has been adopted in this section, a more enumerative definition has been provided in part IV for the entitlements provided in the statute.

·  Proposed amendments to the National Trust Act
Section 2(10) of the Amendment Act defines a ‘Person with Disability’ to mean “a person having any of the conditions enlisted in Schedule II to the Amendment Act, viz.- autism spectrum conditions/autism spectrum disorders,cerebral palsy, intellectual disability or multiple disabilities”. The inclusion of the category of intellectual disability- which covers limitations in intellectual functioning (reasoning, learning problem solving) and in adaptive behavior in everyday social and practical situation has significantly widened the ambit of the definition in  Section 2(j) of the NTA.

·  Proposed amendments to the RCI

Does not define, it only defines Handicap.

Section 2 (1) (c) of the Rehabilitation Council of India (Amendment) Act of 2000 (hereinafter, the “RCI Act”) the definition of ‘handicapped’ persons as stated in the RCI Act of 1992 was amended to read, “a person suffering from any disability referred to in clause (i) of section 2 of the Persons With Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995”.

Section 2 (i) of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act of 1995 (hereinafter, the “Disabilities Act 1995”) states that, “Disability means- (i) blindness, (ii) low vision (iii) leprosy-cured, (iv) hearing impairment, (v) locomotor disability, (vi) mental retardation, and (vii) mental illness”.

This definition has been completely overhauled by the Draft Disability Bill and made much more inclusive in consonance with the UNCRPD.

· The Mental Healthcare bill

Only defines mental illness.

· amendments to RTE related to the rights of disabled children

It expands the definition of “child belonging to disadvantaged group” to include children with disability.

“Child with disability” is defined as a child who is blind, leprosy-cured, hearing impaired, locomotor disabled, and mentally ill.  

It also includes children suffering from autism, cerebral palsy, mental retardation and multiple disabilities.

This needs to be brought into tandem with the UNCRPD and the social model of understanding disability.

2.  Comments and suggestions by other ministries and departments

· Ministry of Health and Family Welfare

i)      
The definition of “persons with disabilities” includes persons with impairments “which are not of a temporary nature”. However “temporary” has not been defined. Many persons with mental illness have fluctuating disability. Mental illnesses are of different forms and types, some of them particularly are of a relapsing nature where the person may make a brief recovery and then have another episode of illness. Such persons may have little impairment when well and have severe impairments when in an episode of illness.

The episodic nature of the illness may lead to confusion whether such persons would be included in the definition.

The term “temporary” needs to be clarified. It is noted the term “temporary” has not been used in the UNCRPD definition of disability.

ii)    
On the other hand, the definition does not make a distinction between illness and disability. The MoHFW is clearly of the view that this distinction needs to be made. Some persons may have mental illness but may not be disabled / may not regard themselves to be disabled. For instance, Multiple Sclerosis is defined as a disability in Schedule I but all persons with Multiple Sclerosis are not disabled. This would also apply to some of the other disabilities newly listed in Schedule I such as Thalaessemia and Haemophilia. It may also be necessary to define chronic neurological conditions. For instance, is epilepsy considered as a chronic neurological condition and, if so, would a person with epilepsy be regarded as a person with disability?

iii)   
The RPwD Bill, 2011 is said not to lay down a benchmark for a person to be categorized as PwD; however, the categorization of disability into temporary and otherwise, without defining temporary, is itself a benchmark.

· Department of School Education & Literacy 

(i) “Persons with disabilities” has an inclusive definition, i.e. persons with developmental, intellectual, mental, physical or sensory impairment, including those listed in Schedule 1. This inclusive definition makes the ambit/coverage beyond the disabilities listed in Schedule 1, which may lead to complications, both from the legal angle as also from the viewpoint of implementation. It is suggested that the ambit should be restricted to the Schedule, which can always be amended by a Notification. 

(ii) The inclusion of more disabilities as against those that figure in the existing PwD Act, 1995 is a welcome step since this would strengthen the implementation of the IEDSS scheme also. RTE already provides for inclusion of all children between 6-14 years, which includes children with any kind of disability. Inclusion of learning disabilities should be done since appropriate teaching has a great deal of impact on the development of such children. However, it is suggested that the definition of ‘specific learning disabilities’ is very non specific. Learning outcomes are often a result of environment at home and school. Often it is due to deficiencies in teaching learning processes, curriculum etc that the inability of a child to grasp subject matter is attributed to learning disabilities. Hence utmost care must be exercised in identifying and ‘classifying’ children with learning disabilities. It should be done by experts and not left to the wisdom of teachers to do so. Why only learning disabilities – all disabilities should be assessed scientifically by experts so that  proper pedagogy and constructive support could be provided to the children.

(iii) The removal of the benchmark of 40% in the amended draft Bill is the fulfilment of a wish from the education point of view, since each child, however ‘minor’ his disability is, needs as much attention and support. However, some other criteria may be put in place for extension of the provisions of the Bill in other sectors.    

· Ministry of Social Justice and Empowerment

the draft Bill does not define the term ‘Disability’. From the point of view of implementation, it would be necessary to have a precise definition of “disability” as is provided in the PwD Act, 1995.

Clause 2(25) of the draft Bill defines “Persons with Disabilities” in general terms, on the lines of Article 1 of the UNCRPD, but also refers to a non-restrictive Schedule I, which lists 20 disabilities. Clause 92 also empowers Central Govt. to amend Schedule I, on the recommendation of a Committee.

- Of the 20 disabilities listed in Schedule I, nine do not prima-facie seem appropriate for inclusion.

a)Haemophilia and Thalessemia, are more in the nature of medical conditions/diseases, rather than resultant impairment. A person suffering from these conditions can lead a fairly normal life if necessary interventions are administered at prescribed intervals.

b)Hard of Hearing may not be treated as a separate disability as it is covered under ‘hearing impairment’.

c)Deaf-blind can be treated as a part of “multiple disability”.

d)Disabilities arising from chronic neurological conditions, muscular dystrophy, and multiple sclerosis lead to and will, therefore, fall within the definition of “locomotor disability”. Selectively categorizing certain conditions and leaving out others from the purview of “disability” does not seem appropriate.

e)In many cases of Specific Learning Disabilities, it is possible to correct them, and, therefore, they need not be of long term nature. It would seem sufficient to incorporate suitable provisions in the portion relating to Education, for children suffering from learning disabilities.

e)Dwarfism is already part of locomotor disability, as per the existing guidelines for assessment of the latter.

-¨ Degree of disability is also an issue, since it would be linked to certain benefits like reservation in jobs, admission, etc. The present PwD Act, 1995, prescribes a criteria of persons having not less than 40% of any disability, as certified by a medical authority, for being classified as a “person with disability”. If no benchmark on degree of disability is stipulated, then there is every likelihood that persons with minor/mild degree of disabilities might claim the benefits instead of the more deserving PwDs, having a higher degree of disability

-¨Though Clause 92 of the Bill provides for the Central Govt. to suitably incorporate a socio-medical scale in the normative description provided in Schedule 1, this provision does not seem specific enough. The term “socio-medical scale” has also not been defined in the Bill.
· Rehabilitation Council of India

The RCI Act 1992 and the manner in which it works can not be characterised as being in line with either the medical model or the social model. Rehabilitation of persons with disability involves both  the medical model and the social model.

Locomoter Disability

a)      Amputation is done by doctors

b)      After care is done by doctors

c)      Fixing of prosthesis is done by doctors / P&O professionals

d)     Rehabilitation done by Rehabilitation Professionals

Deaf & Hard of Hearing

Similar is the case with Deafness and other forms of disability. Diagnosis, is done by an ENT qualified doctor after which early intervention commences in which medical persons may also be involved. Thereafter Rehabilitation professionals take over.

3.  Comments and suggestions by civil society

There are primarily two major issues with respect to defining ‘persons with disability’- the scope of the definition and whether the definition should be based on a medical model or a social model or both. 

The RPwD Bill defines persons with disabilities as “persons with any developmental, intellectual, mental, physical or sensory impairment including those mentioned in Schedule 1 of the Act, which are not of a temporary nature, and which in interaction with various barriers may hinder full and effective participation in society on an equal basis with others”. 

Mr. Santosh Rungta argues that the Schedule makes the definition too wide and exhaustive and creates competing demands on scarce resources, especially with respect to reservations in employment. He says that such a wide definition may disadvantage persons having permanent and severe disabilities. Mr. Harsh Mander is also of the opinion that the draft Bill should do away with the Schedule and instead bring in a scale of comparison. 
Mr. Javed Abidi believes that in order to be in consonance with the UNCRPD, it is necessary for the RPwD Bill to have a wide definition of persons with disabilities. This ensures non-discrimination and reasonable accommodation. However, it does not ensure equal entitlements to all. But, he says, that these are two different debates and should not be confused. Mr. A. S. Narayan is in favour of an all-encompassing definition of disability. Mr. Prasanna Pinacha spoke about the possibility of having one definition which was generic and enumerative at the same time.
On the question of whether the definition of ‘persons with disability’ should focus on the medical-model which looks at disability mainly in terms of medical impairments or the social model which recognises that it is not medical impairment which disables a person; it is social, economic and cultural barriers which persons with disabilities face, which disabled them, Mr. Mander suggests a minor change in the definition of “persons with disabilities” i.e. “persons with disabilities are persons who have any physical, mental, intellectual, develop-mental or sensory impairments which result into impeding his full and effective participation in society on an equal basis with others and which impairment is not of a temporary nature”. Ms. Poonam Natrajan asks for expediting the setting up of an expert committee for drawing socio-medical comparators. Ms Nirmala Srinivasan  says that moving away completely from the ‘medical model’ may harm the interests of people with an illness or physical disability.

4.  Our inputs and understanding:

The key definition is of ‘Person with Disability’ and not of “Disability”. This is in consonance with the approach of the UNCRPD which does not define disability, as it explicitly states that disability is an evolving concept resulting from the interaction of impairments with social barriers

1. definition too vast and exhaustive

2. based too much on a medical model. looks at disability mainly in terms of the medical impairment a person lives with. However, a social model recognises that it is not the medical impairment which disables a person; it is social, economic and cultural barriers which persons with disabilities face, which disabled them.

Changes suggested to the definition are:  ‘Persons with disabilities’ are persons who have any physical, mental, intellectual, develop-mental or sensory impairments which result into impeding his full and effective participation in society on an equal basis with others and which impairment is not of a temporary nature

-  the definition of ‘handicapped persons’ in section 2 (1) (c ) of  the RCI Act needs to be amended and made consistent with the definition in the Draft Disability Bill.
2. HIGH SUPPORT

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

Section 2(20) defines High Support’ to mean “that support, which may be needed by individuals who require ongoing intensive support for activities of daily living; independent and informed decision-making; accessing facilities and participating in all areas of life including education; employment; family and community life; treatment and therapy; recreation and leisure. The need for high support often arises due to significant disability in a single area or multiple or cumulative disabilities in cognition, communication, sensory – perceptual processing (not including blindness), emotional regulation, socialization, behaviour and mobility in interaction with attitudinal or environmental barriers;
its suggested that the draft bill should, define ‘persons with high support needs’, and not ‘high support needs’.

·  Proposed amendments to the National Trust Act

Section 2(6) of the Amendment Act defines, ‘High Support’ as “that support which may be needed by individuals who require ongoing intensive support for activities of daily living  independent and informed decision-making; accessing facilities and participating in all areas of life including education; employment; family and community life; treatment and therapy; recreation and leisure. The need for high support often arises due to significant disability in a single area or multiple or cumulative disabilities in cognition, communication, sensory-perceptual processing(but not including blindness), emotional regulation, socialization, behavior and mobility in interaction with attitudinal and environmental barriers”.  

Section 2 (n) “Support Network” in section 12 A (8) refers to a group which supports a person with disability in carrying out his or her life activities. This network may be made of family members, friends, service providers and others who have a personal connection and are in a trusted relationship with the person with disability

The amendment suggested is the same as the draft disability bill definition.

This definition assumes importance as the provision of ‘High Support’ is an important component of the suggested amendments to the NTA. The National Trust itself has been re-designated as the National Trust for Providing High Support to Persons with Disabilities. Refer section 2(16) and section 3 of the Amendment Act.

·  Proposed amendments to the RCI 

not defined

· The Mental Healthcare bill

Used in sections but not defined.

2.  Comments and suggestions by other ministries and departments

NATIONAL TRUST:

amended suggestion: High Support is that support which may be needed by individuals who require ongoing intensive support for activities of daily living, independent and informed decision-making, accessing facilities and participating in all areas of life.

The Proposed Act extended to all persons with disabilities who fall under the definition of High Support Needs.

3.  Comments and suggestions by civil society

Mr. Harsh Mander is opposed to the idea of defining “persons with high support needs” because such a definition is premised exclusively on the medical-model and does not take into consideration social impairments. He feels that it is the environment which determines whether one’s support needs are high or low and that it is more feasible to define “high support needs” as opposed to ‘persons with high support needs’ and then see what persons qualify for being entitled to high support according to the definition. Ms. Kuhu Das and Ms. Bhargavi agree with Mr. Mander’s suggestion.
Mr. Prasanna Pinacha is of the opinion that the medical-model cannot be ignored altogether. He said that there was a need to enumerate persons with high support needs because this was legislation for “persons with disabilities.”
4.  Our inputs and understanding:

There is a debate also whether there is the assumption that only the mentally impaired are persons with high support needs, and whether this definition should be expanded to include other form of disabilities as well. 

3. REHABILITATION

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

· Section 70 of the draft bill gives the  Right to Habilitation.

Under this Section 70 the explanation defines rehabilation as follows:

Rehabilitation refers to a process by which persons readapt to society after acquiring impairment.

Section 71lays down the” Right to Rehabilitation :(1) All persons with disabilities have the right to live a full and meaningful life irrespective of the nature of the impairment and the manner, gender, age, caste, place, situation or circumstance in which such impairment is acquired;
(2) In furtherance of this right to life and living all persons with disabilities have a right to peer, professional, community and state support to resume and continue their personal, social, economic and political participation on an equal basis with others;

(3) In enforcement of this abovementioned right the appropriate governments and local authorities shall put in place suitable peer and professional intervention to enable the persons with disabilities to accept the altered nature of their mind and body;

(4) All persons with disabilities have a right to be provided aids and appliances of recognized quality at an affordable cost along with the requisite training to utilise it;

(5) Every person with disability has the right to be informed of the various rehabilitation options and make the final decision on the course of rehabilitation;

(6) The appropriate governments and concerned establishments shall put in place suitable infrastructure and expertise for the rehabilitation of persons with disabilities.”

·  Proposed amendments to the National Trust Act

not mentioned

·  Proposed amendments to the RCI

The RCI Act of 2000 amendments inserted section 2 (1) (m a) in the RCI Act of 1992 to define Rehabilitation as, “a process aimed at enabling persons with disabilities to reach and maintain their optimal physical, sensory, intellectual, psychiatric or social functional level”.
This is where it could be linked with the RPWD

· The Mental Healthcare bill

----------

2.  Comments and suggestions by other ministries and departments

RCI and NTA hairperson feel that this is where the two ats an be integrated with the RPWD

3.  Comments and suggestions by civil society

---------

4.  Our inputs and understanding:

This is where we can make reference to the Rehabilitation council Act and harmonize it with the RPWD Bill.

4. REHABILITATION PROFESSIONALS/

MENTAL HEALTH PROFESSIONAL

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

not defined

·  Proposed amendments to the National Trust Act

not defined

·  Proposed amendments to the RCI

Section 2 (1) (n) of the RTI Act defines ‘Rehabilitation Professionals’ to mean “audiologists and speech therapists; clinical psychologists; hearing aid and ear mould technicians; rehabilitation engineers and technicians; special teachers for educating and training the handicapped; vocational counsellors, employment officers and placement officers dealing with the handicapped; multi-purpose rehabilitation therapists, technicians and such other category of professionals, as the Central Govt., may, in consultation with the Rehabilitation Council, notify from time to time”.

Although section 2 (1) (n) provides the scope of expanding the definition of ‘Rehabilitation Professionals’ by vesting the Central Govt., in consultation with the Rehabilitation Council with the authority to include more professionals within this definition, it can be re-looked at, to make harmonise it with the evolving jurisprudence on disability which is in consonance with the UNCRPD.

· The Mental Healthcare bill

Mental Health Professional for the purpose of this Act means the following professionals registered with the relevant State Mental Health Authority as mentioned below under Section 35 (iv)
i) Psychiatrist as defined below;

ii) Mental Health Nurse means a person with a diploma or degree in general nursing and diploma or degree in psychiatric nursing recognized by the Nursing Council of India and registered as such with the relevant nursing council in the State;

iii) Clinical Psychologist means a person with a post graduate degree acquired after a minimum two year course in clinical, medical or social psychology, or doctorate in same disciplines, from any  university recognized by the University Grants Commission (UGC);

iv) Psychiatric Social Worker means a person with post graduate degree acquired after a minimum two year course in psychiatric social work, or doctorate in the field of psychiatric social work, from any  university  recognized by the University Grants Commission (UGC);

v) an AYUSH practitioner, registered under the Indian Medical Central Council Act 1970, working in the field of 'Manas Rog' having a specialized degree in 'Manas Rog'.

This doesn't have any scope for expansion and is not in tandem with the UNCRPD.

2.  Comments and suggestions by other ministries and departments

· Ministry of Health and Family welfare

The Mental Healthcare bill specifically deals only with care and treatment and therefore the professionals are only linked to that and not to rehabilitation or to other rights and entitlements listed under the RPWD Bil.

3.  Comments and suggestions by civil society

--------

4.  Our inputs and understanding:

This section is based on the medical model of rehabilitation and needs to incorporate the socio medial model and look at how to be inclusive while recognising special needs. The list of professionals recognised needs to expand. At the same time the rehab professionals needed to deal with strutures also needs to be added.

The human resource needs have to be harmonised across the three acts nd the perspective guiding the same should be stated in the RPWD Bill very clearly.

The mental health professional needs to be harmonised with the UNCRPD as it is not at the moment

5. CAREGIVER

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

Section 2(5) of the Draft Bill defines ‘Care giver’as a person who provides paid care, support and assistance to the person with disability”. It excludes the person appointed as guardian and who is not a member of that family yet acts as a family care giver.

Setion 2 (19) defines ‘Family care-giver’ as a person who is a member of the family of person with disability who provides voluntary care, support and assistance to the person with disability”.
·  Proposed amendments to the National Trust Act

------------

·  Proposed amendments to the RCI

----------

· The Mental Healthcare bill

Section 2(a) of the amendments suggested defines Care-giver as “any person who normally resides with a person with mental illness and/or is predominantly responsible for providing care to that person. A care-giver may be a relative or any other person who performs this function, either free or with remuneration.”

It mentions residence as one of the criterion for the caregiver and recognises the special role of relatives while the Disability draft bill goes beyond the relatives to include anyone who is giving it for a fee or otherwise.

2.  Comments and suggestions by other ministries and departments

· Ministry of Health and Family welfare

The MHC Bill provides both for an Advance Directive (which may be made by any person and not necessarily by a person with illness) and also for the appointment of a Nominated Representative.

The appointment of an NR or the inability of a person with mental illness to appoint an NR shall not mean a lack of legal capacity. All persons with mental illness have legal capacity but may require varying levels of support from their NRs to make decisions. The level of support required may vary at different times. The NR has to consent to the admission and treatment of persons with ‘High Support Needs’. 

3.  Comments and suggestions by civil society

Mr. Harsh Mander proposed the addition of a ‘non family-member’ into the definition of a care giver.

4.  Our inputs and understanding:

The definition of ‘caregiver’ overlooks that a caregiver can be a non-family member too.

It excludes the person appointed as guardian and who is not a member of that family yet acts as a family care giver. Alternative definition: ‘Family care giver’ is a person who is a member of a family or a person appointed as legal guardian by the competent court/authority who provides care, support and assistance to the person with disability.

_____________________________________________________________________________

 DEBATE AROUND THE SOCIAL MODEL
Social and Medical Model of Disability

Critical Comment: The UNCRPD has changed the definition of disability by shifting from a medical to a social model. It has been commented that the RPDB is in breach of the CRPD in so far as it stays with the medical model of defining disability.
Analysis : The definition of person with disabilities ( section 2(25) ) has adopted a definition which is pari materia with CRPD. Thus the interplay between impairment and social barriers has been acknowledged. At the same time in the wake of the fact that the scale to measure social barriers does not exist today to postpone the identification of persons with disabilities till the scale is constructed could jeopardize all entitlements of persons with disabilities. This process could be especially disempowering for persons with invisible disabilities.  In order to offset this disadvantage without abandoning the need to shift to a social model the Bill makers have adopted the strategy of describing the impairments in the Schedule. In Section 93 the obligation to create a socio-medical scale has been created and the power to amend the schedule in accordance with the scale has been conferred.
4.  Our inputs and understanding

Recommendation:  THIS SCALE NEEDS TO BE DEVELOPED AS A PART OF THE BILL AND NOT LATER.
Measuring Disability Prevalence By Daniel Mont, Disability & Development Team, HDNSP, The World Bank, March 2007 states that according to the social model, disability is the outcome of the interaction of person and their environment and thus is neither person nor environment specific. The International Classification of Functioning, Disability and Health (ICF) developed by the World Health Organization is the starting point for recent developments in measuring functional capacity.4

Based on a theoretical model that draws upon the social model of disability, disability in the ICF is not an “all or nothing” concept. People are not identified as having a disability based upon a medical condition, but rather are classified according to a detailed description of their functioning within various domains.

The first of these domains – body structure and function – is the most closely related to the medical model as it refers to the physiological and psychological functions of body systems. Body structures are defined by the ICF as “anatomic parts of the body such as organs, limbs and their components.” This domain relates to very specific capabilities, for example being able to lift one’s arm over one’s head or produce articulate speech sounds. Thus, it is not a “whole” person classification, as are the other domains -- activities and participation.

Activities pertain to a wide range of deliberate actions performed by an individual, as opposed to particular body functions or structures. Activities are basic deliberate actions undertaken in order to accomplish a task, such as getting dressed or feeding oneself.

Participation refers to activities that are integral to economic and social life and the social roles that accomplish that life, such as being able to attend school or hold a job. Moreover, the ICF incorporates the social model by including information on how a person’s ability to function is affected by the environment they face. For example, a given level of impairment in the body function domain will not necessarily translate into an activity or participation limitation if the environment accommodates a person’s different functional status.

Disability in the ICF arises out of Activity limitations and restrictions placed upon Participation that grow out of the interaction between Body Structure and Function limitations and an unaccommodating environment. These interactions are summarized in Figure 1.

Disability in the ICF arises out of Activity limitations and restrictions placed upon Participation that grow out of the interaction between Body Structure and Function limitations and an unaccommodating environment. These interactions are summarized in Figure 1.

[image: image1.png]Figure 1: The ICF Model

Health Condition
(disorder/disease)

J—I—l

Body Function & Activities g, Participation
Structure (Impairment) (Limitation) (Restriction)

Environmental Personal
Factors Factors




 The World Health Organization has designed a set of Disability Assessment Schedules (known as the WHO-DAS) which have a long series of activity and participation based questions.  is as follows:

WHO-Disability Assessment Schedule -- 12-Question Set

In the last 30 days how much difficulty did you have in:

(None Mild Moderate Severe Extreme Cannot Do)

Standing for long periods such as 30 minutes?

Taking care of your household responsibilities?

Learning a new task, for example, learning how to get to a new place?

How much of a problem did you have joining in community activities (for example,

festivities, religious or other activities) in the same way as anyone else can?

How much have you been emotionally affected by your health problems?

Concentrating on doing something for ten minutes?

Walking a long distance such as a kilometre [or equivalent]?

Washing your whole body?

Getting dressed?

Dealing with people you do not know?

Maintaining a friendship?

Your day to day work?

Source: World Health Organization: http
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The South African Policy on Disability recognises the Social model of Disability. The social model of disability implies a paradigm shift in how we construct disability. Thus:

· It is the stairs leading into a building that disable the wheelchair user rather than the wheelchair.

· It is defects in the design of everyday equipment that cause difficulties, not the abilities of people using it.

· It is society's lack of skill in using and accepting alternative ways to communicate that excludes people with communication disabilities.

· It is the inability of the ordinary schools to deal with diversity in the classroom that forces children with disabilities into special schools.
·  The social model therefore emphasises two things: the shortcomings of society in respect of disability, and the abilities and capabilities of people with disabilities themselves.

This results in an approach that requires that resources be made available to transform so-called 'ordinary' amenities and services to cater for a more diverse environment.

The Social Model, therefore, implies that the reconstruction and development of our society involves a recognition of and intention to address the developmental needs of disabled people within a framework of inclusive development. Nation building, where all citizens participate in a single economy, can only take place if people with disabilities are included in the process. 

______________________________________________________________________________

LEGAL CAPACITY

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

The draft attempts a middle path in this debate. It recognizes the legal capacity of all persons with disabilities on an equal basis with others, and also stipulates that those persons with disabilities who may require support to exercise their legal capacity will be provided such support. This seeks conformity with the UNCRPD, which stipulates that all people with disabilities have equal capacity under law.

Section 18 of the draft strongly upholds legal capacity of persons with disabilities. It provides categorically that

“(1)Notwithstanding anything contained in any other law to the contrary, persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life and have the right to equal recognition everywhere as persons before the law;

(2) Any express or implied disqualification on the ground of disability prescribed in any legislation, rule, notification, order bye-law, regulation, custom or practice which has the effect of depriving any person with disability of legal capacity shall not be legally enforceable from the date of enforcement of this Act.

(3) Notwithstanding anything contrary contained in any other law, all persons with disabilities have right, on an equal basis with others, to own or inherit property; control their financial affairs; access to bank loans, mortgages and other forms of financial credit, and not to be arbitrarily deprived of their property.

(4) All persons with disability have the right to access all arrangements and support necessary for exercising legal capacity in accordance with their will and preferences. (5) The legal capacity of a person with disabilities shall not be questioned or denied, irrespective of the degree and extent of support, by reason of accessing support to exercise legal capacity.”

21. Denial of Legal Capacity

(1) Any act, order or proceedings which has the effect of denying the legal capacity of a person with disability in any matter or which questions the legal capacity of a person with disability on the grounds of disability shall be void;

(2) Upon a person with disability being denied legal capacity, the aggrieved person with disability may file a complaint before the District Disability Rights Tribunal in addition to other statutory or constitutional remedies

The definition of PwD given in Clause 2(25) of the draft RPwD Bill follows the phraseology of Article 1 of the Convention. Clauses 18-23 of the Bill recognize full legal capacity of PwDs on an equal basis with others in all areas of life.

Clause 18(5) states that the legal capacity of PwDs shall not be questioned or denied, irrespective of the degree and extent of support.

Clause 21(“Denial of Legal Capacity”) states that any act, order or proceedings which has the effect of denying the legal capacity of a PwD or which questions his legal capacity on the ground of disability shall be void.

Clause 23 (“Right to Liberty”) recognizes that no person shall be deprived of personal liberty on grounds of disability. It provides for ‘freedom from non consensual civil commitment’.

Clause 23(6) says that “the care and treatment of all PwDs shall be so organized that it advances personal liberty and consensual care; whilst restricting and phasing out procedures of compulsory care and non consensual treatment”.

In short, the draft RPwD Bill aims to neutralize legal provision which subsist against PwDs, especially those with mental impairments, denying or diluting their right to take decisioins for themselves and authorizing other people to take decisions on their behalf.

·  Proposed amendments to the National Trust Act

The Amendment Act seeks to bring the NTA in compliance with the UNCRPD and the RPwD Bill 2011. To this end, it has inserted Chapter V A that talks about Legal Capacity and Support.

Section 12 (c) of the Amendment Act, explicitly declares, “In furtherance of the recognition of the legal capacity of persons with disabilities in the RPwD Bill 2011, the National Trust shall devise appropriate policies and schemes which provide suitable support to enable the realization of the social, political, economic and cultural rights guaranteed to persons with disabilities by any applicable national and international law.
Without prejudice to the generality of this obligation the National Trust shall take immediate steps to put in place suitable support measures for the exercise of legal capacity by persons with disabilities, and especially for those living in institutions”.
Provisions dealing with the powers and duties of the National Trust [section 10 A (1) and 10 A (10)], the Board [ section 11 (2) (c)] and  LLCs [ section 13 A (1)] all provide expressions regarding aid and facilitation to concerned persons with disabilities to exercise their legal capacity.

Section 15 provides for the remedy of denial of legal capacity [discussed in the section on Penalties and Compensation].

·  Proposed amendments to the RCI

It does not  talk about the legal capacity of persons with disability.

· The Mental Healthcare bill

The MHC Bill, 2011 recognizes the legal capacity of persons with mental illness. However it does not preclude the possibility of such capacity being impaired. The MHC Bill takes the position that in some extreme conditions a person with mental illness may not be able to exercise legal capacity even with support.

Section 2(vii) on Mental illness clearly states in the beginning wrt legal capacity as follows:

“A determination of mental illness shall in no way imply or be taken to mean that the person lacks legal capacity or  the capacity to make mental health care and/or treatment decisions.”

As per the United Nations Convention on the Rights of Persons with Disabilities, ratified by India, all human beings are presumed to have legal capacities. However, while the new Persons with Disabilities Act, 2011 propagates the concept of “full legal capacity” of persons with disabilities as per the Convention, the draft of the Mental Health Care Bill still talks from a medico-legal model as can be seen from  Section 7 on entry to mental health care.

One of the mechanisms mentioned to exercise legal capacity is under Section 5 : in the form of Advance Directives
“ (i) Every person who is not a minor has a right to make an 'Advance Directive' in writing, specifying any or all of the following:

a) the way the person wishes to be cared for and treated for a mental illness  and/or;

b) the way the person wishes not to be so cared for and treated for a mental illness and/or;

c) the individual or individuals, in order of precedence, the person  wants appointed as his or her Nominated Representative under Section 6 below

Yet there is a concept under Section 6. of a Nominated Representative
(i) Any person who is not a minor has a right to appoint a Nominated Representative. Such appointment Such appointed Nominated Representative shall have priority over all other Nominated Representatives appointed under sub-section (ii) and (iii) and (vi) below.

(ii) In the absence of such an appointment under sub-section (i), the individuals in the order of precedence mentioned below shall be the Nominated Representative for a person with mental illness:

a)the individual named as the Nominated Representative in an Advance Directive under Section 5, subject to Section 5, sub-section (vii), or if none,

b) a relative as defined in Section 2 sub-section (o)  above or if none,

c) a care-giver as defined in Section 2 sub-section (a) above, excluding a relative, or if none,

d) a person appointed as Nominated Representative by the State Panel of the Mental Health Review Commission.

(iii) In case of persons who do not have a Nominated Representative  a representative of registered organizations working with  persons with mental illness, may temporarily undertake to perform the duties of a Nominated Representative and shall be recognized as such under this Act, pending appointment of a Nominated Representative by the State Panel of the Mental Health Review Commission under sub-section (ii) d) above. The person temporarily undertaking to be the Nominated Representative shall make a written application to the medical officer  in charge of the mental health establishment and/or the psychiatrist in charge of the person's treatment, and such medical officer and/or psychiatrist shall recognize this person as the temporary Nominated Representative, pending appointment of a Nominated Representative by the State Panel under sub-section (ii) d) above.

(v) Upon application by a mental health professional or any other person acting in the best interest of the minor, and based on evidence presented before it, the State Panel of the Mental Health Review Commission may order that the legal  guardian of a minor with mental illness shall not be the Nominated Representative on the grounds that either :

(a) the legal guardian is not acting in the best interests of the minor; or

(b) the legal guardian is otherwise unsuitable to act as the Nominated Representative of the minor. 

(vi) The State Panel of the Mental Health Review Commission at the time of  making an order under sub-sections (ii) d) and (v) above, shall designate any suitable individual as the Nominated Representative of the person with mental illness. If no such individual is available for appointment as Nominated Representative, the Commission shall appoint the Director, Department of Social Welfare, or his designated representative, as the Nominated Representative for the person with mental illness.

(xi) While fulfilling his or her duties under this Act, the Nominated Representative shall consider the current and past wishes, the life history, values, cultural background and the best interests of the person with mental illness.  The Nominated Representative shall give particular credence to the views of the person to the extent that person understands the nature of the decisions under consideration.

(xii) The Nominated Representative has the following duties and rights :

a) Duty to support the person with mental illness in making treatment decisions under Sections  45 and 46 .

b) Right to information on diagnosis and treatment in so far as is required for the Nominated Representative to provide adequate care to the person with mental illness.

c) Right to access family based rehabilitation services as provided in Section 7  on behalf of and for the benefit of the person with mental illness.

d) Right to be involved in discharge planning under Section 54 .

e) Right to apply to the mental health establishment for admission under Sections 43, 45 and 46

f) Right to apply to the State Panel of the Mental Health Review Commission on behalf of the person with mental illness for discharge from Sections 43, 45 and 46

g) Right to apply to the State Panel of the Mental Health Review Commission against violation of the rights of the person with mental illness in mental health establishments.

h) Right to give consent for research under circumstances mentioned in Section 55 .

i) Right to appoint a suitable attendant under Section 43 (iii)

(xiii) The appointment of a Nominated Representative, or the inability of a person with mental illness to appoint a Nominated Representative, shall not  mean a lack of legal capacity. All persons with mental illness have legal capacity but may require varying levels of support from their Nominated Representative to make decisions. The level of support required may vary from little support to very high support from time to time.
This last part of section  shows that despite talking of legal capacity there is still the dependence on support systems to take decisions instead of supported decision making by the individual himself or herself.

2.  Comments and suggestions by other ministries and departments
· Ministry Of Health and Family Welfare

- With respect to Section 18 (8) [“Right to Legal Capacity and Equal Recognition Before the Law”]

The MoHFW is in full agreement with the principle that persons with disabilities enjoy equal legal capacity on an equal basis with others in all aspects of life. However, sub-section 8 provides that a person with disability may alter, modify or dismantle any support arrangement and substitute it with another.

However, sub-section 8 does not address a situation where persons may not be in a position to make decisions due to physical or mental illness. An alteration / modification / dismantling of a pre-existing support arrangement made by a person who is not in a position to make decisions may not be in the interest of that person with illness  / disability. If we need Section 18 (8) we will also need a provision for either assessing decision making ability and / or providing safeguards if the person is not in a position to make such decisions.

- Section 23(6) says   “the care and treatment of all persons with disabilities shall be so organized that it advances personal liberty and consensual care; whilst restricting and phasing out procedures of compulsory care and non consensual treatment”

The reference to ‘restriction’ seems to suggest an admission of its possibility and is in contradiction to Section 23 (5)

The Ministry of Health recognizes the need for restriction and for compulsory assistance of persons with mental illness in very restricted circumstances while not agreeing with the need for phasing out  ‘involuntary admission’, if only for the reason that there will always be persons whose illness is so serious that they will not be able to exercise any capacity in the matter of their care and treatment.

ARTICLE 12 OF CRPD reaffirms the right of persons with disabilities to enjoy legal  capacity on an equal basis with others in all aspects of life. Measures related to the exercise of capacity need to be protected by safeguards which shall ensure that the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body.
Issue is one of how supported decision making in interpreted in law and in practice. The MHC Bill, 2011 attempts to institutionalize review by a judicial body.

· Ministry of social justice and empowerment

It also needs to be considered, to what extent proposed provisions in the RPwD Bill over-ride existing legal provisions, especially regarding those “with unsound mind” – e.g. in Article102, 191 & 326 of the Constitution, Section 16 of the Representation of People Act, 1950, Sections 11 & 12 of the Indian Contract Act, 1872, Section 118 of the Indian Evidence Act, etc. Prima-facie, it is these Acts which need to be suitably amended, rather than making omnibus provisions in the RPwD Bill which, anyway, cannot over-ride the Constitution.

· Justification given by the Sudha Kaul committee:

 Article 12 of the CRPD has addressed the right to legal capacity and equal recognition before the law. This article reaffirms that all persons with disabilities are equal before the law. It further recognizes that all persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. The article next obligates States to provide access by persons with disabilities to the support they may require in exercising their legal capacity. Subsection (4) spells out the safeguards which would need to be incorporated in all measures relating to the exercise of legal capacity.

The RPDB Model

·          Section 18 of the RPD Bill incorporates the norms stated in art 12 of the CRPD.

This section gives right to all persons with disabilities the right to assert their legal capacity as well as places an obligation on all authorities to respect the legal capacity of all persons with disabilities.

·  Section 19 puts in place the road map for making the norms outlined in section 18 real. This is done by:

-           Converting all plenary guardianships into limited guardianship.

-          Keeping the limited guardianship in place till support systems created

-          Obligating the creation of support so that limited guardianship can be also progressively dismantled.

It may be noted that except for an unutilized provision in the National Trust Act, Indian law only has a system of plenary guardianship. The conversion section pushes the country forward on the CRPD paradigm whilst taking note of the fact that it is not possible to abolish guardianship.

·         Section 20 of the Bill recognizes the State’s duty to provide support and envisages that the task of mobilizing community support shall be undertaken by a dedicated authority or authorities which shall be designated by the Government in due course.

·         The RPDB model thus is a right to legal capacity with a duty to provide support. It is envisaged that this support shall be progressively garnered in the years to come, in the meanwhile by converting plenary guardianship to limited guardianship the move towards the CRPD paradigm has been started.

National Trust Act

·         The NTA addresses the question of legal capacity on terms similar to RPDB.  The primary thrust of the statute is to place an obligation on the National Trust to mobilize support for all persons with disabilities with high support needs.

·         The NTA at present only addresses the concerns of four disabilities however with the amendment it has been obligated to provide support for all disabilities but to ensure that those who need high support are not lost in the general obligation of providing support the Trust has been only obliged to provide support to all persons with disabilities with high support needs.

·         Persons with all impairments have been included in the Act; however upon their own insistence persons with visual impairment have been expressly excluded from the category of people who could have high support needs.

·         Since Support has been envisaged as a duty of the government; and not an entitlement of the person with disabilities; the NTA does not lay down any eligibility conditions to avail of the support. Further support has to be made available and not imposed upon persons with disabilities.

·         The understanding of legal capacity in both NTA and RPDB are the same. The RPDB adopts a minimalist model whereby legal capacity is recognized in the law and it is left to the choice of individual person with disability as to the manner in which the right shall be asserted. There is a mention of the need to designate authorities to mobilize support however the authorities are not named and the procedures by which the support shall be accessed has not been specified.  Further in case of deprivation the person with disability has been accorded the option to approach District Disability Rights Tribunal. The NTA in comparison adopts a more pro-active model.  It places not only the duty to provide support but also requires the local level committee to both help the person with disabilities to access support and to move the District Disability Rights Tribunal if either legal  capacity is denied or support is provided in a wrongful manner.

·         As it stands the RPDB and NTA are in harmony however ,there is no reference of one statute in the other.

Mental Health Care and Treatment Act

·  This is the third statute which addresses the issue of legal capacity. MHCA also endorses the CRPD paradigm on legal capacity however it understands support differently. In the MHCA the system of support comes into play upon loss of legal capacity. Albeit in rarest of rare cases but MHCA allows for the loss of legal capacity and consequently envisages support as a substitution for persons with disabilities when rendered incompetent.

·         In order to ensure that this substitution does not happen wrongfully an elaborate system of fair process, monitoring and appeal have been built into the statute.

There is recognition of need for support in RPDB: MHCA and NTA. However the manner of providing support varies. In MHCA it is put forth as an entitlement of the person with disabilities whereas in RPDB and NTA it is incorporated as a duty of the State to be fulfilled through designated authorities. The entitlement model has this difficulty that it requires the person seeking the entitlement to establish that he or she meets the criteria to avail of the entitlement, which in the context of support for the exercise of legal capacity could well mean having to prove absence of capacity. Also there is no obligation to create support in MHCA only a procedure by which self designated or statute designated persons take decisions for persons with mental illness.

The proposed NTA includes persons with psychosocial disabilities in its purview. In so far as the NTA model provides support along with recognition of capacity it seems closer to the CRPD model.  It seems appropriate that the same model be extended to the realm of care and treatment as it would allow for intervention to happen with a minimum loss of autonomy.

The adoption of the NTA model also seems desirable to ensure that persons with psychosocial disabilities can easily avail of all the rights guaranteed to persons with disabilities. This is also necessary to ensure that the reservation in public employment provided to persons with mental illness can come into operation.  The MHCA model has been created for some persons with psychosocial disabilities; however since it is in the law, all persons with psychosocial disabilities are potential candidates.

The MHCA has addressed this issue by providing that a care and treatment decision shall not be a basis for denying other civil rights to persons living with mental illness. In practical application, it has been found that such disclaimers are observed in the breach. Hence to put in place a capacity with support model may ensure care and treatment without endangering civil rights. 

3.  
Comments and suggestions by civil society

The Sudha Kaul RPwD Draft Bill recognizes the legal capacity of all persons with disabilities on an equal basis with others, and also stipulates that those persons with disabilities who may require support to exercise their legal capacity will be provided such support [refer Sections 18 to 21 of the RPwD Bill]. This is in conformity with the UNCRPD, which stipulates that all people with disabilities have equal capacity under law.

However, the question of legal capacity and the extent to which it should be allowed in the case of persons with disabilities, especially intellectual and psycho-social disabilities has seen significant debates amongst members of civil society who work on disability-related issues. 

Some disability-right activists like Ms. Poonam Natrajan, Dr. Shanti Auluck are against any form of substituted decision-making (including limited-guardianship) seeing it as a denial or opposition of the agency of a disabled person. Ms. Poonam Natrajan suggests setting up Local Committees to create individual support networks which need not necessarily be family and advocates a clear move away from guardianship. Mr. Javed Abidi and Mr. Gadkari speak of gradually phasing out guardianship and putting in place a time-frame in which the transition from guardianship to supported decision making would take place.

On the other hand, Mr. Prasanna Pinacha, Dr. Mithu Alur, Mr. Santosh Rungta, Ms. Nirmala Srinivasan among others claim that doing away with substitutive support altogether may be counter-productive and unfair. They say that a certain amount of substituted decision-making is necessary for persons with intellectual and psycho-social disabilities and also for people who are in a temporary or permanent state of physical incapacity- such as a coma. Mr. Akhileshwar Sahai cites his personal example and says that there has to be someone to assert the rights of the persons with disabilities or there would no right at all.

Some disability-right activists like Ms. Poonam Natrajan, Dr. Shanti Auluck are against any form of substituted decision-making seeing it as a denial or opposition of the agency of a disabled person. They believe that any kind of substituted decision-making, including limited-guardianship [as defined in Section 19 of the RPwD Bill], fosters a lack of responsibility and growth. They also feel that the RPwD Bill does not address the issue of lack of agreement between the guardian and the person with illness / disability, in a joint decision making process. In a joint decision making process, both parties have equal rights to either agree or disagree with a clear sense of the future course of action in either case. The procedure for what will be done when the two cannot agree has not been specified in the Bill. Hence there is a danger that limited guardianship as defined will end up functioning as plenary guardianship. In many countries limited guardianship is restricted to a few areas, for example, for financial affairs, but not for decision making relating to health care or marriage. 

The other school of thought [Mr. Prasanna Pinacha, Dr. Mithu Alur among others] believes that doing away with substitutive support altogether may be counter-productive and unfair. Along with promotion of non-substitutive support there must be provision for substitutive guardianship for persons who need such support to exercise their legal capacity, especially for persons with profound intellectual/ developmental disabilities and mental illness. Persons who are suffering from the kind of disability (temporary or permanent) that completely deprives them from 

Mr Prasanna Pinacha emphasizes that Legal capacity has two components:-
1. that one is recognized as a person before the law; and 

2. that one is presumed to have the ability and the maturity to comprehend the nature and possible consequences of a given action.

Vesting complete legal capacity in persons who do not have the ability to take their own decisions or understand the consequences of their actions because of intellectual and psycho-social disabilities would expose them to civil and criminal consequences. The Indian Penal Code [Section 84] and other criminal legislations exempt “persons of unsound mind who are incapable of knowing the nature of the act, or that they are doing what is either wrong or contrary to law”from criminal liability. It is presumed that they lack the mens rea required for an act to amount to a crime. It may be difficult to take recourse to such exemptions if full legal capacity is recognised, even for people with profound intellectual/ psycho-social disabilities.

Also, a provision for only non-substitutive support would enable supporting persons/ networks to get away with causing irreparable damage to the concerned person with disability,claiming that the decision was the disabled person’s. 

Mr. Prasanna Pinacha and  that the UNCRPD talks about support wherever such support is needed; and support can be both substitutive and non-substitutive; otherwise, the UNCRPD itself would have expressly banned substitutive support. 
Ms Nirmala Srinivasan wonders why ‘guardianship’ is being associated with negative connotations and recommends a Legal Capacity-scale, a statistical tool (with psychometric features for psycho-social disabilities) to replace the prevailing Disability measurement tools. Or modification of existing tools to incorporate decision making capacities.
All of these concerns need to be factored in when deciding the extent of legal capacity to be vested in persons with different types of disabilities and also in deciding what kind of support framework would work best in different cases.

4.  
Our inputs and understanding:

______________________________________________________________________________

GUARDIANSHIP

1.  
How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

Section 19 of the bill provides for “Replacement of Plenary Guardianship with Limited Guardianship
“(1) After the commencement of this Act, any provision in any legislation, rule, regulation or practice which prescribes for the establishment of plenary guardianship shall be hereinafter deemed to be establishing a system of limited guardianship;

Explanation:

Plenary Guardianship is a system whereby subsequent to a finding of incapacity a guardian substitutes for the person with disability as the person before the law and takes all legally binding decisions for him or her. The decisions of the person with disability have no binding force in law during the subsistence of the guardianship. The guardian is under no legal obligation to consult with the person with disability or determine his or her will or preference whilst taking decisions for him or her.

(2) Subsequent to the enforcement of this Act all plenary guardians shall operate as limited guardians;
(3) All limited guardians shall act in close consultation with the person with disability to arrive at legally binding decisions.

Explanation:

A limited guardianship is a system of joint decision making which operates on mutual understanding and trust between the guardian and the person with disability.”

·  Proposed amendments to the National Trust Act

The thrust in the NTA was on providing ‘ plenary legal guardianship’ to the persons covered under the Act. The NTA did not expressly define ‘Guardianship’ in the section on definitions. However, sections 14 to 17 of the NTA dealt with the appointment, removal and duties of guardians. The appointment and removal of the guardians was to be executed by the Local Level Committee (defined in Section 13 of the NTA).

The Amendment Act defines Guardianship in section 2(5)- to mean- Limited Guardianship as defined in Section 19 of the Rights of Persons with Disabilities Bill 2011 (hereinafter, “RPwD Bill).

The amendment seeks to vest greater say with the person with disability as opposed to having a system of plenary or substitutive guardianship. However, associations of parents of persons with profound intellectual/ developmental disabilities and mental illness have insisted that plenary guardianship should not be entirely done away with. Along with promotion of non-substitutive support there must be provision for substitutive guardianship for persons who need such support to exercise their legal capacity.

Moreover, a provision for only non-substitutive support would enable supporting persons/ networks to get away with causing irreparable damage to the concerned person with disability, claiming that the decision was the disabled person’s.

·  Proposed amendments to the RCI

Does not talk about  Guardianship

· The Mental Healthcare bill

The MHC Bill provides both for an Advance Directive (which may be made by any person and not necessarily by a person with illness) and also for the appointment of a Nominated Representative.

The appointment of an NR or the inability of a person with mental illness to appoint an NR shall not mean a lack of legal capacity. All persons with mental illness have legal capacity but may require varying levels of support from their NRs to make decisions. The level of support required may vary at different times.

2.  
Comments and suggestions by other ministries and departments

· Ministry of Health and Family Welfare

The MoHFW recognizes the need for doing away with a practice of Plenary Guardianship. The MoHFW also recognizes the need for some form of “Limited” Guardianship or similar such arrangements which will be needed in some cases of disabilities arising out of mental illness.

However, some clarity is required on the notion of “joint decision making” as provided for in the explanation to Section 19(3) and the notion of “close consultation” provided for in Section 19(3) itself.

There is a significant difference between having to consult with someone and reaching a decision jointly with someone. The RPwD Bill, 2011 does not also address the issue of lack of agreement between the guardian and the person with illness / disability. In a joint decision making process, both parties have equal rights to either agree or disagree with a clear sense of the future course of action in either case. The procedure for what will be done when the two cannot agree has not been specified in the Bill.

Hence there is a danger that limited guardianship as defined will end up functioning as plenary guardianship. In many countries limited guardianship is restricted to a few areas, for example, for financial affairs, but not for decision making relating to health care or marriage. Limited guardianship will clearly need to be limited. 

3.  
Comments and suggestions by civil society

Civil society inputs on the issue of guardianship and more specifically limited-guardianship, as defined in Section 19 of the RPwD are in line with their points of view on the issue of legal capacity. 

Some disability-right activists like Ms. Poonam Natrajan, Dr. Shanti Auluck are against any form of substituted decision-making (including limited-guardianship) seeing it as a denial or opposition of the agency of a disabled person. Ms. Poonam Natrajan suggests setting up Local Committees to create individual support networks which need not necessarily be family and advocates a clear move away from guardianship. Mr. Javed Abidi and Mr. Gadkari speak of gradually phasing out guardianship and putting in place a time-frame in which the transition from guardianship to supported decision making would take place.

On the other hand, Mr. Prasanna Pinacha, Dr. Mithu Alur, Mr. Santosh Rungta, Ms. Nirmala Srinivasan among others claim that doing away with substitutive support altogether may be counter-productive and unfair. They say that a certain amount of substituted decision-making is necessary for persons with intellectual and psycho-social disabilities and also for people who are in a temporary or permanent state of physical incapacity- such as a coma. Mr. Akhileshwar Sahai cites his personal example and says that there has to be someone to assert the rights of the persons with disabilities or there would no right at all.

The RPwD Bill assumes a middle ground on the question of guardianship by moving away from plenary to limited-guardianship and joint decision making but members of civil society are divided on the issue and a consensus is yet to be achieved.

______________________________________________________________________________

INCLUSIVE VS. SPECIAL SCHOOLS;

1.  
How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

· RPwD Sudha Kaul Draft:

It does not take an express position on the debate on special or integrated schools.
- Section 35 of the Bill lays down clearly the Right to Education and talks of inclusive schooling as follows:

“(1) All persons with disabilities have a right to education to enable the full development of their human potential, sense of dignity and self-worth; to develop their personality, talents and creativity, mental and physical abilities to their fullest potential; and to enable their effective participation in an inclusive society;

(2) No persons with disabilities shall be excluded from the education system on the basis of disability, and the appropriate government shall ensure that all persons with disabilities, especially girls and women with disabilities, have access to education, without discrimination and on an equal basis with others, at all levels.”

It moves towards taking a stand on inclusive education and reasonable accommodation as laid down by section 40 to facilitate this inclusion . 

It also includes the special school in the definition of the neighbourhood school as laid down in Section 36 and 37 and goes further and mandates for special schools. 

· National Trust Act Proposed amendments

There are no express provisions dealing with the issue of inclusive vs special schools in the Amendment However, certain provisions of the Amendment Act can be interpreted to make a strong case for inclusive education for persons with disability.

Chapter III of the Amendment deals with the ‘Objects and Functions of the National Trust’. Section 10 (1) of the said Chapter provides that it shall be the object of the Trust to “make provision for high support to enable and empower persons with disabilities to live independently with dignity and participate fully in all aspects of life on an equal basis with others whilst respecting their evolving capacities and identities”.

Additionally, section 10 (7) of the Amendment Act provides that the Trust shall, “facilitate the realization of equal opportunities, legal capacities, protection of rights and to prevent isolation or segregation from the community”.

· Rehabilitation Council of India

The RCI Act does not contain any express provisions on the question of inclusive vs. special schools for children with disability.
It should be noted, however, that the definition of ‘Rehabilitation Professionals’ in Section 2 (1) (n) (v) of the RCI Act includes “special teachers for educating [emphasis added] and training the handicapped”.
This provision should be looked at while considering the overall question of special vs. inclusive education for children with disabilities in the other legislations under review.

· The Mental Healthcare bill

Mental Health Care Act leaves the question of Education to the Disability law 
. 2.  
Comments and suggestions by other ministries and departments
· Ministry of Health and Family Welfare

Section 40 “Reasonable Accommodations in Education”This Section has not been highlighted by MoSJE. The MoHFW supports the provisions of this Section, however, Section 40 (3) does not provide for specific reasonable accommodation that may be required by children with developmental disorders (eg children with autism, children with dyslexia and other specific developmental disorders) requiring additional support and time to keep up with other children.

· Department of School Education & Literacy 

- Definition of ‘neighbourhood school’cl. (b) of s 34(1) and cl. (a) of s 37(1) – page 121 & 124
In cl. (b) of s 34(1), a neighbourhood school is defined as an educational institution providing elementary education established within a radius of 1 km; however, in cl. (a) of s 37(1) it has been inter alia provided that the appropriate government shall establish a neighbourhood school in such areas or limits as may be prescribed. The two provisions are incompatible. Further, specifying the area or limit of neighbourhood in the Act itself for the entire country is not desirable, as this ought to be left to the state governments and local authorities to factor in local requirements/conditions. Even under section 6 of the RTE Act, this is a part of delegated legislation. The process could be similar for the secondary schools as well.

- Definition of ‘special educator’ :cl. (d) s 34(1) page 121 ‘Special educator’ has been defined to ‘include teachers, trainers, resource persons trained to address the general and particular needs of children with disabilities’. However, in the sections that follow, another terminology has been used, viz., ‘educators who have requisite qualifications and training to teach children with disabilities’. It is not clear whether such educators are the same as ‘special educators’. Further, the inclusive definition of ‘special educator’, especially in the 

3.  
Comments and suggestions by civil society

Critics of the RPwD Bill claim that though the draft moves towards taking a stand on inclusive education and reasonable accommodation [Section 40] to facilitate this inclusion, it takes a step backwards by including ‘special schools’ in the definition of neighbourhood schools. 

Mr. Santosh Rungta and Ms. Meenakshi are of the view that inclusive education is important to extend the right to equality and equal standards of education for all children. They believe that segregating children with disability leads to discrimination and perpetuates stereotypes about the differently-abled.
Maj. Gen. (Retd.) Cardozo, Mr. Prasanna Pinacha and others feel that it is necessary to create opportunities, infrastructure and allow people to choose between the two options. Dr. Shanti Auluck adds that the need for special schools arose because there were no facilities provided in general schools to provide a supportive learning environment for children with disabilities, such as teaching aids like Braille and special teachers. Mr. A.S. Narayan says that although he favours inclusive education, he understands the importance of having special schools for the differently-abled especially persons with mental illness and the deaf and blind.
Mr. Prasanna Pinacha says that there is a definite and distinct need for explicit provision, among other things, for concurrently creating and promoting more disability specific schools and strengthening the existing ones on modern and scientific lines. Such explicit provision is  necessary despite an already incorporated provision in the working draft in respect of providing education in environments that maximize academic and social development
4.  
Our inputs and understanding:

Without the operationalisation of the right to special school, there will be no real right and it will remain an aspiration right without any teeth. Thus the mechanism's for operation of special schools needs to be worked out if the act is accepting both integrated and special schools as part of the framework and recognising them under the law..

Also the argument by the Department of School education and literacy that the special schools can not come under them as they deal only with inclusive education, is a narrow interpretation of inclusion. The concept of inclusive school incorporates in it the principle of recognising difference and the strategic needs arising from that difference, which in this case is the impairments and all measures taken for affirmative action should be see as part of the inclusive education agenda.

______________________________________________________________________________

INSTITUTIONAL MECHANISMS

1.  
How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

Regulatory and Monitoring Authorities

Clauses 94-124 of the draft RPwD Bill provide for ‘National Disability Rights Authority’ (NDRA) and ‘State Disability Rights Authority’ (SDRA).

 Broadly, the following functions have been envisaged for the NDRA:-


Policy Functions:-

        
a) Give policy advice to Govt. in respect of issues faced by PwDs

        
b) Give policy advice to SDRAs in effective and efficient discharge of their functions.

        
c) Review and evaluate legislations, policies, rules & regulations on periodic basis to determine their uniformity with reports of   PwDs.

        
d) Make recommendations to appropriate govt. regarding specific  allocation by all its Departments in their respective budget outlays.        


Regulation:-

        
e) formulate regulations laying down standards of accessibility for the physical environment, transportation, information and communication.

Planning, Implementation, Monitoring:-

        
f) Monitor utilization of funds allocated to PwDs.

        
g) Raise awareness about the rights of PwDs.

        
h) Promote capacity building and exchange of good practices by building partnerships with public and private sector organizations, NGOs, employees, etc.

        
i) Undertake research, collect data and materials relating to PwDs.

Grievance Redressal:-

        
j) Inquire suo-moto or on receiving a complaint, into any non- compliance of regulations, rules or orders under the Act.

- Clause 95 of the Bill proposes a Governing Board of NDRA  comprising a Chairperson and 22 members, of which 12 members are   to be elected as follows:-

	S.No.
	Category
	No. of Members
	Method of Appointment

	1.
	Chairperson
	1
	To be appointed by the President of India on the basis of recommendations of Selection Committee headed by the Prime Minister.

	2.
	Elected Members among PwDs
	12 (7 Full-time)
	By an electoral college comprising DPOs, organizations of parents and families of PwDs and organizations working for the rights of PwDs.

	3.
	Govt. Representatives
(Not below JS)
	5
	Ex-officio

	4.
	Director, NIs
	2
	On annual rotation

	5.
	Industry
	2
	To be nominated by FICCI and CII

	6.
	Member Secretary
	1
	Not given

	
	Total
	23
	


Similarly, Clause 116 of the Bill proposes a Board of SDRA comprising a Chairperson and 9 members, of which 5 members are to be elected:-

	S.No.
	Category
	No. of Members
	Method of Appointment

	1.
	Chairperson
	1
	To be appointed by the Governor on the basis of recommendations of Selection Committee headed by the Chief Minister.

	2.
	Elected Members among PwDs
	5 (3 Full-time)
	By an electoral college comprising DPOs, organizations of parents and families of PwDs and organizations working for the rights of PwDs.

	3.
	Govt. Representatives
(Not below JS)
	1
	Ex-officio

	4.
	Industry
	1
	To be nominated by CII State Office

	5.
	National Trust
	1
	Head of State National Trust Office

	6.
	Member Secretary
	1
	Not given

	
	Total
	10
	


Grievances Redressal Mechanism

Part IV (Clauses 134-147) of the Bill provide for National Disability Rights Tribunal (NDRT), State Disability Rights Tribunal (SDRT) and District Disability Rights Tribunal (DDRT) for grievance redressal. DRTs will have the power to issue an order to the opposite party directing one or more of the following things:-

a) To remedy the infringement by removing the discriminatory practice or scheme;

b) To discontinue any activity that is violative of the provisions of this Act;

c) To award compensation to the victim for any loss or injury suffered;

d) To provide adequate costs to the parties

Grievances Redressal Mechanism: Composition of DRTs

Composition of the DRTs will be as given below:-

	S.No.
	Name of DRT
	No. of Members
	Composition

	1.
	DDRT
	2
	i.Presiding Officer: An advocate who has practiced for not less than 7 years.
ii.Member: Experimental or subject expert with experience in disability human rights or human rights.

	2.
	SDRT
	3
	i.Presiding Officer: From among the District Judges or a person who has served as Presiding Officer in DDRTs for at least 5 years.
ii.Member: Person who has either held or is eligible to hold the office of SCPD under the PwD Act.

iii.Member: Person with 5 years experience in disability human rights or human rights or who has served as Member of DDRTs for at least 5 years.

	3.
	NDRT
	3
	i.Presiding Officer: From among the High Court Judges or a person who has served as a Presiding Officer in one of the SDRTs at least for 5 years.
ii.Member: Person who has either held or is eligible to hold the office of CCPD under the PwD Act.

iii.Member: Person with at least 7 years experience in disability human rights or human rights or a person who has served as a Member of a SDRT for at least 5 years.


·  Proposed amendments to the National Trust Act

Board of Trustees of the Trust (hereinafter, the “Board”) - Section 3(2) of the Amendment Act vests the general superintendence, direction and management of the affairs and business of the Trust shall vest in a Board which may exercise all powers and do all acts and things which may be exercised or done by the Trust. Section 4 of the Amendment Act enhances the composition of the Board compared to the NTA. The Chairman can now be appointed from from amongst persons having expertise and experience in advocacy and building social networks for persons with disabilities , along with persons having expertise and experience in service provision (Section 4(a)).
Number of Board members to be appointed from voluntary organizations, associations of parents and families of persons with disabilities (new addition)  associations of persons with disabilities increased from 9 to 12. Section 4(b) of the Amendment Act.

Most importantly, section 4(c) provides that, “Three persons with disabilities  to be nominated by the Board to enhance the participation of persons with disabilities in the functioning of the Trust”.
‘Unsoundness of mind’ has been removed as a ground of disqualification for being a Board member vide amendment to section 6 of the NTA.

Chapter 4 enumerates the powers and duties of the Board.

Technical Advisory Committee: New section 8 (A) has been inserted by the Amendment Act. It provides that,          “the Chairperson shall have powers to establish a Technical Advisory
Committee for advocating and planning inclusion and support for persons with disabilities”.
National Support Mission (hereinafter, “NSM”): Section 12 D, inserted by the Amendment Act vests the responsibility of formulating the plan for a NSM, in consultation with persons with disabilities and their organizations; the representatives of the Local Level Committees, experts working in the field of policy planning and human rights, non-governmental organizations working with and for the rights of persons with disabilities and other socially and economically backward groups to assess their common and unique needs of support for living within the community and thereby create a platform of support for all.
National Depository of Resources: Inserted vide Section 12 E of the Amendment Act.   (1)           All persons with disabilities receiving support either through the Local Level Committee or parents, families, friends, organizations, or service providers may choose to register their support plan in accordance with the form provided by the regulations and such plan shall then be duly recorded in the National Depository of Resources.
Local Level Committees (hereinafter, “LLCs”): Section 13 (1) of the Amendment Act provides that, “the Board shall reconstitute existing Local Level Committees in accordance with the membership specified in sub-section 13 (2) and constitute new committees in such areas as it deems suitable from time to time”. The LLCs are responsible for the appointment, suspension and removal of guardians, among other powers and functions, enumerated in section 13 (A) of the Amendment Act.
State Level Committees (hereinafter, “SLCs”): The Amendment Act has inserted a new chapter VI A that mandates State Govts. and UT Administrations to establish SLCs. The SLCs have been made responsible for monitoring of the implementation of programmes and schemes for persons with disabilities and ensuring the proper functioning of and coordination amongst LLCs.
·  Proposed amendments to the RCI

Chapter II of the  RCI Act provisions governing the constitution, incorporation and composition of the Council [Section 3]\
It also discusses the term of office of the Members [Section 4] and provisions governing their disqualification [Section 5].

Chapter III: Functions of the Council

Section 11: Recognition of qualifications granted by a University or other institution in India for Rehabilitation  Professionals.
Section 12: Recognition of qualification by Institutions outside India- once such institution has been included in the Schedule to the RCI Act following negotiations or a scheme of reciprocity between the Council and concerned authority of the country in question
Sections 15 and 16: Appointment of inspectors and visitors to inspect any University or Institution where education for practicing as rehabilitation professional is given or to attend any examination held by any University or Institution for the purpose of recommending to the Central Government recognition of qualifications granted by that University or Institution as recognized rehabilitation qualifications. The Council does this to ascertain that the minimum standards of education and training of various categories of professionals/ personnel dealing with people with disabilities prescribed by it are being maintained and to regulate these standards uniformly throughout the country.
Section 18: The Council may prescribed the minimum standards of education required for granting recognized rehabilitation qualification by Universities or institutions in India.
Section 19: Registration in the Central Rehabilitation Register The Member-Secretary of the Council may, on report of an application made by any person in the prescribed manner enter his name in the in Register provided that the Member-Secretary is satisfied that such person possess recognized rehabilitation qualification.
The RCI Amendment Act of 2000  added two more provisos at the end of Section 19.  The provisos state that, “the Council shall register vocational instructors and other personnel working in the vocational rehabilitation centers under the Ministry of Labour on recommendation of that Ministry and recognize the vocational rehabilitation centers as manpower development centers.
“Provided further that the Council shall register personnel working in national institutes and apex institutions on disability under the Ministry of Social Justice and Empowerment on recommendation of that Ministry and recognise the national institutes and apex institutions on disability as manpower development centers”.

Section 21 The Council may prescribe standards of professional conduct and etiquette and a code of ethics for rehabilitation professionals.      
Section 29: Power to make Regulations The Council may, with the previous sanction of the Central Government, make, by notification, regulation generally to carry out the purpose of this Act.Section 29 provides an illustrative list of subjects and areas which the Council can make regulations for.
· The Mental Healthcare bill

 Chapter IV of the Mental Health Care Bill lays down the estalishment of a: Mental Health Review Commission
Section 21 lays down Constitution of a Mental Health Review Commission,within 3 months of the Act coming into force.

“ The Commission shall consist of a President who has been or is qualified to be appointed as Chief Justice of  a High Court and a Psychiatrist with at least 15 years experience a person with mental illness or representative of persons with mental illness and, a representative of  families and care-givers to persons with mental illness or non-governmental organizations working in the field of mental health, and a person with a background in public health administration.
Section 22 : Constitution of State Panels of the Mental Health Review Commission

(i) The Commission shall appoint and function through State Panels, the number and location of which in each State shall be decided by the Commission in consultation with the Committee constituted as per sub-section (iii) below.  The functions, powers and authority of the Commission shall be exercised by the State Panels of the Commission. The jurisdiction of a particular State Panel shall be as prescribed by the Commission. The State Panels shall receive guidance from  the Commission on the interpretation of the Act and the procedures to be followed.

Section 26 lays down the details of the Applications to State Panel

(i) Any person with mental illness whose rights under this Act are violated, or a Nominated Representative on his or her behalf, or a representative of a registered non-governmental organization with the consent of such a person, may make an application to the State Panel seeking redressal.

(ii) There shall be no fee or charge levied for making such an application.

(iii) Every application shall contain the name of applicant, his or her contact details, the details of the violation of his or her rights, the mental health establishment or any other place where such violation took place and the redressal sought from the State Panel. In exceptional circumstances, the State Panel shall accept an application made verbally over telephone from a person admitted to a mental health establishment.

Section 28 lays down the Functions of the Mental Health Review Commission and State Panel of the Mental Health Review Commission

(i) The Mental Health Review Commission shall have the following functions:

a) Appoint and remove members of the State Panels under Section 22

b) Give guidance to the State Panel on interpretation of the Act and the procedures to be followed

c) Periodically review the use of Advance Directives and make additional regulations with regard to the procedure for Advance Directive

d) Advise the Central Government on matters relating to the promotion and protection of rights of persons with mental illness

(ii) The State Panel of the Mental Health Review Commission shall have the following functions :

a) To register, review, alter, modify an Advance Directive

b) To appoint a Nominated Representative b) To decide applications

c) To decide applications regarding non-disclosure of information

d) To decide complaints regarding deficiencies in care and services

e) To visit prison or jails and question the responsible medical officer

(iii) Where it is brought to the notice of a State Panel of the Mental Health Review Commission or to the Commission itself, that a mental health establishment is violating the rights of persons with mental illness, the State Panel or the Commission itself shall direct the State Mental Health Authority to conduct an inspection and inquiry and submit a report of such inspection and inquiry to the State Panel and the Mental Health Review Commission and the action taken or proposed to be taken by the State Mental Health Authority to protect the rights of persons with mental illness in the mental health establishment.

The State Panel in consultation with the  Commission may take any action to protect the rights of persons with mental illness as it deems appropriate, including closing down the mental health establishment.

(iv) If it is found that a mental health establishment is willfully neglecting the order of the State Panel, the Panel may punish the mental health establishment with an exemplary fine and as a matter of last resort, order the State Mental Health Authority to cancel the registration of the mental health establishment.

Chapter V lays down that the shall exist State Mental Health Authority as per Section 32.
Setion 33 and 34 deal with its composition and the appointment of Chairperson and Executive Officer of the same.

Section 35gives the Functions of the State Mental Health Authority

Section 36 goes on to give the details of the Proceedings of the State Mental Health Authority.

Chapter VI lays down the powers, and function's and guidelines and standradrs for Mental Health Establishments: Section 39  gives the  Registration and Standards for Mental Health Establishments and section 40 lays down the Procedure for Provisional and Permanent Registration,  Inspection and/or Inquiry of Mental Health Establishments

2.  
Comments and suggestions by other ministries and departments

· Ministry of Social Justice and empowerment

- Regulatory and implementation functions envisaged for the NDRA seem to encroach on the domain of the Govt., and grievance redressal functions, on those of the proposed Disability Rights Tribunals (DRTs).

- Desirability of setting up DRTs, in addition to NDRAs/SDRAs, needs to be carefully considered.

Other alternatives need to be considered in line with statutory grievance redressal mechanisms provided for women, children, human rights etc.

· National Trust Related by the National trust

- Widened role for Local Level Committees

	Existing Act
	Proposed Act

	3 statutory members i.e. DC, NGO and a PwD.
	5 statutory members i.e. DC, an officer nominated by DC, 2 PwDs and a NGO.

	
	More participation by PwDs as there are 2 members now.

	Voluntary Job.
	The coordinator who will be the PwD will be paid in view of exhaustive role of LLC.

	No office.
	Full fledged functional office to be provided by State Govt.

	Only role of appointing, monitoring and removing Legal Guardians for PwDs.
	Preparing individualised support plans and monitoring. Widened role elaborated later.


- Role of Local Level Committees

Mapping  the presence of persons with disabilities and the resources in their local area;
Assessing and planning the nature of support.
Providing this to National Trust Board to enable it to carry on its function of planning for universal capacity with support;

Conduct awareness raising programs.

Appoint, suspend or remove guardian for persons with disability, wherever required.

-  Individual Initiatives from LLCs
Assess the existing Guardianship

Assisting the PwD and his/her guardian to devise a more wide ranging and layered system of support than guardianship;

Informing them of their support entitlements.

 Facilitate meetings between persons who wish to provide and receive support;

 Provide such information or assistance as is sought by persons with  disabilities in the creation of their personal support plan .

3.  
Comments and suggestions by civil society

Many members of civil society (Mr. Santosh Rungta, Mr. Prasanna Pinacha, Ms. Shyamla G.) believe that it is important to streamline functions, responsibilities and powers in one authority. Mr. Pinacha suggests that, “the proposed Disability Rights Authority (DRA) must be set up under a separate/exclusive/dedicated statute which may be called “The Disability Rights Authority Act”. He based this suggestion keeping in mind the comprehensive nature of DRA’s mandate, its powers and functions, and also its elaborate structure. Mr. Pinacha further suggested that the institutions of Chief Commissioner for persons with disabilities at the national level and commissioner for persons with disabilities at the state level may be retained as these institutions have over the years acquired institutional experience which will continue to be useful for advancing the cause of rights of persons with disabilities. He further says that the Chief Commissioner at the national level, or for that matter, the commissioner at the state level should be designated as co-chair of the proposed national and state level DRAs, and, some of the functions, especially, those relating to review and evaluation of laws and policies, and those relating to enforcement of standards to be set by the DRAs at national and the state levels may be entrusted to the chief commissioner and the commissioner respectively. Mr. Achal Bhagat also seconds Mr. Pinacha’s suggestion of bestowing constitutional status on the DRA and having a single standard-setting body. Ms. Shyamala G added that having a multiplicity of authorities would lead to the possibility of turf-wars and  shifting the responsibility from one to the other. 

Ms. Poonam Natrajan, however, feels that retaining special tribunals for specific cases is a good idea and does not lead to overarching centralisation of power in one body. 
Mr. Javed Abidi feels that the DRA is an impractical idea. He believes that it is imperative to give more powers to officers at the district level by giving them more authority and quasi-judicial powers. 
4.  
Our inputs and understanding:

The main question is whether we need a multiplicity of mechanisms. The NTA can be merged with the RPWD Bill and a common body can exist wrt grievance redressal, in the form of the Tribunal of the RPwD Bill and the implementing body of the NTA can be a sub part of the Disability rights Authority.

Also there are two suggestions wrt a Disability Rights commission :

1. To make it an independent body like the National Commission for Women

2. To have it aligned and demarcated separately within the National Human Rights Commission

Previous NAC NOTE:

Some suggest that the proposed DRA must be set up under a separate/exclusive/dedicated statute which may be called ‘The Disability Rights Authority Act ’. This suggestion is being put forth given the comprehensive nature of DRA’s mandate, its powers and functions, and also its elaborate structure. Moreover, factually speaking, creating DRA (which is envisaged as an important body) under a separate dedicated statute will impart greater stature and visibility to it. Besides, if the Rehabilitation Council of India, or for that matter, the National Trust can exist under a separate and dedicated statute, why can’t, and why shouldn’t a body of the ilk of DRA exist under a separate and dedicated statute? 

The institutions of Chief Commissioner for persons with disabilities at the national level and commissioner for persons with disabilities at the state level may be retained as these institutions have over the years acquired institutional experience which will continue to be useful for advancing the cause of rights of persons with disabilities. The Chief Commissioner at the national level, or for that matter, the commissioner at the state level should be designated as co-chair of the proposed national and state level DRAs, and, some of the functions, especially, those relating to review and evaluation of laws and policies, and those relating to enforcement of standards to be set by the DRAs at national and the state levels may be entrusted to the chief commissioner and the commissioner respectively. A fair and proper selection process which ensures effective participation of DPOs should be envisaged. 

______________________________________________________________________________

PENALTIES AND COMPENSATION;
1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

PART V of the Draft Bill deals with  OFFENCES & PENALITIES  under Section 148 to 161 .
Section 148. Cognizance of Offences and Jurisdiction of Courts

(1) The Court of Metropolitan Magistrate or Judicial Magistrate first class having jurisdiction over the area in which the offence has taken place alone shall have the power to take cognizance of the offences under this Act;
(2) No Court shall take cognizance of an offence under this Act except:
a. on a written complaint of the aggrieved person or a friend or a relative or a registered organization as so defined in section 2(31) of this Act; or

b. on a written complaint for any offence committed under sub section (4) or (5) of Section 106 or under sub-section (5) or (6)of Section 107 by the National Disability Rights Authority or the State Disability Rights Authority, as the case may be or any person authorized by or on behalf of National Disability Rights Authority or State Disability Rights Authority as the case may be;

(3) In addition to any sentence awarded or fine imposed under this Act, the Court may provide for the payment of appropriate monetary compensation proportionate to the injury caused or harm and injury suffered by the aggrieved person.
149. Offences by Establishments

(1) Where any offence under this Act has been committed by an establishment, every person who, at the time the offence was committed, was the appointed  head or was directly in charge of, and was responsible to the establishment for the conduct of its business, as well as the establishment, shall be deemed to be guilty of the offence, and shall be liable to be proceeded against and punished accordingly;
Provided that nothing contained in this sub-section shall render any such person liable to any punishment provided in this Act, if he proved that the offence was committed without his knowledge or that all due diligence was exercised to prevent the commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where an offence under this Act has been committed by an establishment and it is proved that the offence has been committed with the consent or connivance of, or is attributable to any neglect on the part of any other officer of the establishment, such person shall also deemed to be guilty of that offence and shall be liable to be proceeded against and punished accordingly.
150. General Penalty for Offences

(1) Whoever fails to comply or contravenes any of the provisions of this Act, or the rules made or orders or directions issued hereunder, shall, in respect of each such failure or contravention, be punishable with imprisonment for a term which may extend to six months or with fine which may extend to fifty thousand rupees, or with both. In case the failure or contravention continues, with additional fine which may extend to one thousand rupees for every day to which such failure or contravention continues after the conviction for the first such failure or contravention;
(2) If the failure or contravention referred to in sub-section (1) continues beyond a period of one year after the date of conviction, the offender shall be punishable with imprisonment for a term which may extend to four years.
Apart from the above three sections the rest of the sections lay down penalities or punishment or both  for specific offences and includes:

Section 151. Punishment for Injury to Person with Disability

Section 152. Penalty for Wrongful Medical Procedures

Section153. Penalty for Forceful Termination of Pregnancy

In section 152 and 153 not onnly is the person who performs, conducts or directs any medical procedure which leads to the same liable but so the caregiver.

section 154. Penalty for Hate Speech
Section155. Penalty for Denial of Food and Fluids

Section 156. Penalty for Contravention of Accessibility Norms for Built Infrastructure

Section 157. Penalty for Contravention of Duties by Service Providers

Section 158. Penalty for Fraudulently Availing Benefit Meant for Persons with Disabilities

Section 159. Penalty for Willfully Making False Statement

Section 160. Penalty for Failure to Furnish Information

Section 161 Penalty for Failure to Comply with Directions

·  Proposed amendments to the National Trust Act

Suspension and Cancellation of Registration: Section 12 B inserted by the Amendment Act provides that, “the Board shall have powers to suspend the operation of registration, or cancel the same during continuance of it for violation of any provisions of the Act, or the rules and regulations, after giving opportunity to applicant of being heard”. This refers to cancellation/ suspension of the registration of any association whether of persons with disabilities , or any association of their parents and families or a voluntary organization whose main object is advancement of  disability rights.
Remedy for Denial of Legal Capacity: Section 15 of the Amendment Act provides that, “If the LLC comes to know from the persons with disabilities or otherwise that the persons with disabilities has been denied the exercise of his or her legal capacity by any state or non state agency;
(a)       the Committee may after consulting with the person with disability, along with bringing  the matter to the notice of the Board, undertake one or more of the following course of actions:

(i) take up the matter with the concerned agency and apprise it of the illegality of its action and the necessity  of  revoking  it;

(ii)  assist the person with disability to obtain the intervention of the SLC ;

(iii) assist the person with disability to file a petition before the District Disability Rights Tribunal to obtain redress.”

Section 17 provides the method available for redress of grievance against Support Network by recourse to mediation or conciliation proceedings. If such proceedings fail to provide redress then the LLC in consultation with the person with disability shall file a petition before the district panel of the State Disability Tribunal for redress.

Section 17 A has been inserted by the Amendment Act to provide that, “any complaint against the LLC  shall lie before the SLC”. This provision does not affect the powers of the Board to dismiss or dissolve the Local Level Committee and take steps to constitute a new committee.

Section 29 provides that, “If the Central Government on the complaint of a registered organization or  otherwise has reason to believe that the Board is unable to perform or has  persistently made default in the performance of the duties imposed on it, the  Central Government may supersede the Board for a maximum of 6 months, after giving an opportunity to the Board to show cause. The Central Govt. will also have to record its reasons in writing and issue a notification in the Official Gazette.

·  Proposed amendments to the RCI

Section 13 (3):  Imprisonment and Fine for persons acting as Rehabilitation Professionals without  being registered in the Central Rehabilitation Register or without possessing a recognised rehabilitation qualification. Section 13 (3) states that,  “Any person who acts in contravention of any provision of subsection (2) shall be punished with imprisonment for a term which may extend to one year or with fine which may extend to one thousand rupees or with both”.
Section 17: Withdrawal of Recognition

“ 1) When upon report by the Inspector or the Visitor it appears to the Council:-

a) that the courses of study and examination to be undergone in or the proficiency required from candidates at any examination held by any University or institution, or

b) that the staff, equipment, accommodation training and other facilities for instruction and training provided in such University or institution do not conform to the standard prescribed by the Council, the Council shall make representation to that effect to the Central Government.

2) After considering such representation the Central Government may send it to the University or institution with an intimation of the period within which the University or institution may submit its explanation to that Government

3) On the receipt of the explanation or where no explanation is submitted within the period fixed then, on the expiry of that period, the Central Government after making such further inquiry if any, as it may think fit, may, by notification, direct that an entry shall be made in the schedule against the said recognized rehabilitation qualification declaring that it shall be the recognized rehabilitation qualification only when granted before a specified date or that the said recognized rehabilitation qualification if granted to students of a specified University or institution shall be recognized rehabilitation qualification only when granted before a specified date, or as the case may be that the said recognized rehabilitation qualification shall be recognized rehabilitation qualification in relation to a specified University or institution only  when granted after a specified date.

Section 21: Removal of Names of Rehabilitation Professionals from the Central Rehabilitation Register for Professional Misconduct.

Section 21 (2) states that, “Regulations made by the Council under sub-section 21 (1) may  specify which violation thereof shall constitute infamous conduct in any professional respect, that is to say, professional misconduct, and such provision shall have effect notwithstanding anything contained in  any other law for the time being in force”.
Section 21 (3) further states that, “The Council may order that the name of any person shall be removed from the Register where it is satisfied, after giving that person a reasonable opportunity of being heard and after such further inquiry, if any as it may deem fit to make”.
Section 21 (4), further states that “An order under sub-section (3) may direct that any person whose name is ordered to be removed from the Register shall be ineligible for registration under this Act either permanently or for such period of years as may be specified”.
Section 25: Cognizance of Offences under the RCI Act

“Notwithstanding anything contained in the code of Criminal procedure 1973, no court shall take cognizance of an offence punishable under this Act expect upon a complaint, in writing, made by any person authorised in this behalf by the Council”.

Section 26: Protection of Action taken in ‘Good Faith’.

No suit, prosecution or other legal proceeding shall lie against the Central Government, Council Chairperson, members, Member-Secretary or any  officer or other employee of the Council for anything which is in good faith done or intended to be done under this Act.

The exemption under Section 26 is very wide and may be susceptible to misuse and hence should be reviewed to make sure that liability is fixed at senior and command levels.

· The Mental Healthcare bill

Disqualification & Removal

(i) A person shall be disqualified to serve as President or Member of the Commission or be removed by the President of India on the recommendation of the Central Government if he or she

a) has been convicted and sentenced to imprisonment for an offence which  involves moral turpitude or ;

b) is adjudged as insolvent or;

c) has been removed or dismissed from the service of the Government or a body corporate owned or controlled by the Government or;

d) has such financial or other interest as is likely to prejudice the discharge by  him or  her  functions as a member or;

e) has such other disqualifications as may be prescribed by the Government.

(ii) A person shall be disqualified to serve as  Chairperson or Member of the State Panel or be removed by the Mental Health Review Commission if he or she

a) has been convicted and sentenced to imprisonment for an offence which involves moral turpitude or;

b) is adjudged as insolvent or;

c) has been removed or dismissed from the service of the Government or a body corporate owned or controlled by the Government or;

d) has such financial or other interest as is likely to prejudice the discharge by  him or  her  functions as a member or;

e) has such other disqualifications as may be prescribed by the Government;

(iii) The President of the Commission may resign the office in writing addressed to the President of India, while a Member of the Commission may resign the office in writing addressed to the President of the Commission and on such resignation being accepted, the vacancy shall be filled by appointment of a person, belonging to the category under Section 21 sub-section (iii) above, of the person who has resigned.

iv) A Chairperson or Member of a State Panel  may resign his or her office in writing addressed to the President of the Commission and on such resignation being accepted, the vacancy shall be filled by appointment of a person, belonging to the category under Section 22 sub-section (ii) above, of the person who has resigned.

A separate section of the Draft deals with penalities and is covered under Chapter 9.

Chapter IX : Penalties and Miscellaneous Provisions

Section 61: Penalties for Establishing or Maintaining a Mental Health Establishment in contravention of Chapter VI

(i) Whoever carries on a mental health establishment without registration shall,  be punishable by the State Mental Health Authority with   a fine upto fifty thousand rupees for the first offence, for second offence with fine which may extend to two lakh rupees and for subsequent offences with fine which may extend to five lakh rupees.

(ii) Whoever knowingly serves in a mental health establishment which is not duly registered under this Act, shall be punishable by the State Mental Health Authority with a fine which may extend to twenty five thousand rupees.

(iii) Whoever fails to pay the fine, the State Mental Health Authority may forward the order  to the Collector of the District in which such person owns any property or resides or carries on his business or profession or where the mental health establishment is located, and the  Collector  shall recover from such persons or mental health establishment the amount specified thereunder, as if it were an arrear of land revenue.

Section 62: General Provision for Punishment of  Offences

Any person who contravenes any of the provisions of this Act, or of any rule or regulation made thereunder  shall be punishable by a State Panel of the Mental Health Review Commission with imprisonment for a term which may extend  upto six months, or  with a fine which may extend upto ten thousand rupees or both, for any subsequent offence punishable with imprisonment for a term upto two years or with fine  minimum of fifty thousand which may extend upto five lakh rupees.

Any person aggrieved by the decision of the State Panel of the Mental Health Review Commission may appeal to the High Court of the State within 60 days from the date of the decision.

Section 63 : Special Relaxation in Requirements for States in North East and Hill States

2.  Comments and suggestions by other ministries and departments

Ministry of Health and familiy welfare

Section 116 [“Composition and Management of State Disability Rights Authority”:The Mental Health Act, 1987 provides for the establishment of a State Mental Health Authority, which  institution is also provided for the draft Mental Health Care Bill, 2011. It is recommended that the Executive Officer of the State Mental Health Authority should be an ex-officio member of the Board of this Authority, in a manner similar to the member representing the state National Trust office

Section 95 [“Composition and Management of the {National Disability Rights} Authority”]

The draft Mental Health Care Bill, 2011 provides for the establishment of a Mental Health Review Commission. It is suggested that the Chairperson of the Mental Health Review Commission should be an ex-officio member of the Governing Board of the National Disability Rights Authority, as are the Chairperson of the National Trust and the Rehabilitation Council of India.

3.  Comments and suggestions by civil society
Mr Prasanna Pinacha states that the penalties and punishment prescribed for various offences do not appear to be commensurate with the offence in places. He gives the example of Section 156 (1) of the RPwD Bill that provides that any individual, organization or establishment that fails to comply with Accessibility Norms under Section 83 shall be punished with “suspension of the supply of water and electricity till the accessibility requirements are fulfilled”. Mr. Pinacha claims that such a penalty would cause undue hardship to other families residing in such a building complex. Such onerous provisions would lead to a reluctance in letting out premises to persons with disability by home-owners and lead to their further segregation and harassment. 
Mr. Santosh Rungta, on the other hand feels that some of the penalties are not stringent enough and suggests looking at every section of the RPwD Bill and examining the civil and criminal consequences of violating the provisions therein, in order to decide sufficiently deterrent penalties.
4.  Our inputs and understanding:

- this section should be common for the RPwD , the NTA and the RCI

The General Penallty under section 150 is just too generic and will lead to over penalisation of lower level officers. Penalty needs to be more specific and cant be for violation of all laws and entitlements.- There is no distinction between civil consequences and criminal consequences arising out of the violations of the provisions of the proposed bill as Section 150 provides for general penalty for any violation of any provisions of the proposed Act, including imprisonment for a term extending for a period of 6 months apart from fine.  For instance, if for some reason, a Govt. establishment is not able to provide for necessary reservation as laid down in the Act, it may be automatically construed that there was a criminal intent behind it.

- Certain provisions of the Bill regarding offences seem to overlap with provisions of IPC and other laws. For example, Clause 155 (“Penalty for denial of food and fluids”) would seem to have some overlap with the provisions of Section 299 of the IPC which deals with culpable homicide.

______________________________________________________________________________

TRANSPARENCY AND SOCIAL AUDIT MECHANISMS

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

Setion 91. lays down the need for a Disability Audit:

All appropriate governments shall be under a duty to undertake an audit of all general schemes and programs in order to ensure that they do not have an adverse impact upon persons with disabilities and to induct the requirements and concerns of persons with disabilities.

Section114. Annual Report of the National Disability Rights Authority

(1) The National Disability Rights Authority shall submit an annual report to the Central Government and may at any time submit special reports on any matter which, in its opinion, is of such urgency or importance that it should not be deferred till submission of the annual report;

(2) The Central Government shall cause the annual and special reports to be laid before each House of Parliament along with a memorandum of action taken or proposed to be taken on the recommendations of the National Disability Rights Authority and the reasons for non-acceptance of the recommendations, if any

·  Proposed amendments to the National Trust Act

Audit of Accounts: To ensure transparency- Section 24 provides that, “the Board shall maintain proper accounts and other relevant records and prepare an annual statement of accounts of the Trust including the income and expenditure accounts in such form as the Central Government, in consultation with the Comptroller and Auditor General (hereinafter, the “CAG”), may prescribe”.
The accounts of the Trust shall be audited by the CAG, under section 24 (2).

The accounts of the Trust, as certified by the CAG, shall be forwarded annually to the Central Government, and that Government shall cause the same to be laid before each House of Parliament.

Annual Report: Section 25 mandates the Board to prepare an annual report every year, giving a true and full account of its activities during the previous year and copies thereof shall be forwarded to the Central Government and that Government shall cause the same to be laid before each House of Parliament.
There are no provisions regarding social audit in the Amendment Act.

·  Proposed amendments to the RCI

Section 23 states that, “It shall be the duty of the Member-Secretary to keep and maintain the Register in accordance with the provision of this Act and any order made by the Council and from time to time to revise the Register and publish it in the Official Gazette”.
Section 24: Information to be furnished by the Council and Publication thereof.

Section 24 mandates that, “The Council shall furnish such reports copies of its minutes abstracts of its accounts and other information to the Central Government as that Government may require                                
The Central Government may publish in such manner as it may think fit, any report, copy abstract or other information furnished to it by  the Council”.

Section 30: Laying of Rules and Regulations made under this Act before Parliament.

This provision allows for the legislative scrutiny of all rules and regulations made by the Council or the Central Government under the RCI Act.

· The Mental Healthcare bill

As per  Section 28 of the draft bill  there is a mechanism for when the establishment is violating the rights of persons with mental illnes under part(iii) Where it is brought to the notice of a State Panel of the Mental Health Review Commission or to the Commission itself, …. the State Panel or the Commission itself shall direct the State Mental Health Authority to conduct an inspection and inquiry and submit a report of such inspection and inquiry to the State Panel and the Mental Health Review Commission and the action taken or proposed to be taken by the State Mental Health Authority to protect the rights of persons with mental illness in the mental health establishment. Notwithstanding anything else in the Act, the State Panel in consultation with the  Commission may take any action to protect the rights of persons with mental illness as it deems appropriate, including closing down the mental health establishment.
(iv) If it is found that a mental health establishment is willfully neglecting the order of the State Panel, the Panel may punish the mental health establishment with an exemplary fine and as a matter of last resort, order the State Mental Health Authority to cancel the registration of the mental health establishment.

The provisions under Section 40  deal with this aspect of : Procedure for Provisional and Permanent Registration,  Inspection and/or Inquiry of Mental Health Establishments
(xviii) The State Mental Health Authority shall cause to be conducted an audit of all registered mental health establishments by a person or persons as prescribed, including representatives of the local community, once every three years, to ensure that the said mental health establishments continue to meet all the requirements for their continued registration as a mental health establishment.

(xx) If at any time after the mental health establishment has been registered, the Authority may issue a show cause notice to the mental health establishment as to why its registration under this Act should not be canceled if it is satisfied that :

a) the  mental health establishment has failed to maintain the minimum standards prescribed by the Authority or;

b) the person or persons or entities entrusted with the management of the mental health establishment have been convicted of an offence under this Act or;

c) the mental health establishment is violating the rights of persons with mental illness.

(xxi) If after giving a reasonable opportunity to the mental health establishment under sub-section (xx) above, the Authority is satisfied that the mental health establishment has been in breach of any of provisions mentioned in sub-section (xx) (a), (b) or (c) above,  the Authority may without prejudice to any other action that it may take against the mental health establishment, cancel its registration.  

Section 16 : Right to make Complaints about Deficiencies in Provision of Services

(i) Any person with mental illness and his or her  Nominated Representative, has the right to complain regarding deficiencies in provision of care, services in the mental health establishment to

a) the medical officer or psychiatrist in charge of the establishment and if  not satisfied with the response,

b) to the  State Mental Health Authority and if  not satisfied with the response,

c) to the State Panel of the Mental Health Review Commission

(ii) The complaints provisions in sub-section (i) above, is without prejudice to the rights of the person to seek any judicial remedy for violation of their rights in a mental health establishment or by an mental health professional either under this Act or any other Act.”

2.  Comments and suggestions by other ministries and departments

3.  Comments and suggestions by civil society

-------------

4.  Our inputs and understanding:

Disability Audit

S 91 provides for Disability   Audit . This provision  provides for inducting concerns  of  persons  with disabilities and to  ensure programmes  and  schemes do not  have an adverse impact on persons  with  disabilities .

This may be further strengthened by suggesting the following points:

-that all new schemes /programmes
made  for furtherance of  securing rights under the Act should  make  an explicit reference   to  the law

-all   general schemes will   integrate the Disability  Rights perspective (some of egs are .NREGA in AP,  Aadhar in Rajasthan , marriage scheme in Tamil Nadu etc)

-appropriate governments   will make efforts to conduct this audit through agencies/govt officials who have been trained to conduct such  audit 

-the manner and periodicity of such audits will be prescribed by government

- disabled people and their organizations would be able to demand this audit whenever and wherever not undertaken.

Failure to undertake the audit could be made an actionable wrong.

Note : It may be decided whether  these suggestions should form part of the  Bill  or  rules  to  be formulated  later under  the  proposed law

______________________________________________________________________________

OTHER ISSUES

RESERVATIONS 

1.  How it is addressed  i.e. the stands in the following 4 draft bills or amendments.:

·  Sudha kaul RPwD Draft

¨Reservation for PwDs in Employment & Education
Sections 33 and 39 of the PwD Act, 1995 provide for 3% reservation for PwDs in public employment and education, respectively. However, Clauses 57(1) and 50 of the Bill envisage 7% reservation in employment (not limited to the public sector) with 7 categories getting 1% each, and 6% (without sub-categorization) in education.

¨

·  Proposed amendments to the National Trust Act

·  Proposed amendments to the RCI

· The Mental Healthcare bill

2.  Comments and suggestions by other ministries and departments

· Ministry of social Justice and empowerment

Reasons for the different reservation % in higher educational institutions (6%) and in employment (7%), have not been given in the Report.

An increase in reservation from the existing 3% to 6 or 7% may not be realistic, when vacancies even as per the existing 3% reservation are not being filled.

Clause 57(1), r/w Clause 2(13), of the draft Bill proposes to widen the scope of reservation to include private bodies also. Constitutional permissibility and practicality of this provision would have to be examined.

No provision has been proposed for identification of posts in the draft Bill, whereas proviso to clause 57(1) mentions that posts identified under Section 32 of the Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act of 1995 (Act No.1 of 1996) shall operate as guidelines for implementing this reservation. This is an anomaly since PwD Act would be repealed once the new law is enacted and there is no such provision in the Bill. 

Moreover, there is no provision for de-reservation in case suitable candidates are not available, as there is in Section 36 of the PwD Act.

Clause 57(1) of the draft bill mentions that not less than 7% of all posts and promotions would be reserved for persons with disabilities. Section 33 of the existing PwD Act mentions “vacancies” not “posts”, which may be more beneficial as reservation against a “post” would get filled up only when the incumbent demits office on resignation/ superannuation, etc.

· Ministry of health and family welfare:

The PwD Act, 1995 provides for reservation of 3% of posts for persons with disabilities. This applies to all government institutions including hospitals and other establishments of the central and state governments.

The MoHFW supports any possible benefit by way of Government employment to persons with disability / illness leading to disability. However, the entitlement of one per cent to each of seven categories of disability needs reflection. Such entitlement should reflect the prevalence of the respective disabling conditions amongst the general population.

It also appears necessary that every disabling condition is accurately defined. For instance, the RPwD Bill, 2011 includes persons with blindness, deaf-blindness and low vision as separate categories. This can cause confusion.

It must also be recognized that autism, intellectual disability and mental illness are currently grouped together in one category whereas autism and intellectual disability have no commonality with mental illness and are primarily recognized as developmental disabilities.

3.  Comments and suggestions by civil society

When discussing the definition of ‘persons with disabilities’, Mr. Santosh Rungta, argues that the Schedule to the RPwD Bill makes the definition too wide and exhaustive and creates competing demands on scarce resources, especially with respect to reservations in employment. He says that such a wide definition may disadvantage persons having permanent and severe disabilities.

4.  Our inputs and understanding:

- We need to look at horizontal and vertical reservations and

-  the issue of rollback wrt earlier reservation entitlements based on the medial model needs to be revised.

As the NAC note stated that “In the context of enabling inclusion the bill has laid down reservation as one of the key components. We want to further the existing debate on reservation and look at how the question of inclusion can be operationalised further. Reservation in the Bill needs to be supported by different enabling provisions which make the principle behind it a reality and without which the question of inclusion to what end, will remain unanswered. The bill needs to strengthen the enabling provisions to support the same and make this vision of inclusion through reservation a reality: The disabled have had a 3% reservation in education, employment and poverty programmes. This has been upped to 6% in the new bill. But it remains to be seen whether reserving seats for the disabled will ensure their inclusion in education and employment without enabling support infrastructure such as adequate shelters, access etc for people with disabilities.”

______________________________________________________________________________

C. Including the socially excluded:

 issues of multiple marginalisations and their intersections with disability

(SAME AS EARLIER: taken from the previous NAC  note on the Disability Bill by Harsh Mander )

Understandings of factors that are crucial to the realization of rights in an Indian situation are missing.  For example, the draft bill needs to further recognize poverty and social exclusion as crucial factors affecting the rights of children and persons with disabilities. It fails to recognize that the category ‘children living under difficult circumstances’ in our country may have a significant proportion of children with disabilities. The draft bill does not discuss the nuances of how disability as a social vector of exclusion intersects with other traditionally socially excluded groups such as the dalits, adivasis, and the Muslims to create complex matrix of vulnerability in the Indian context. Further, given that there is high level of malnutrition in the country, the draft does not link the rights of the disabled to food security in India.

The draft discusses ‘persons with increased vulnerability’. However, while it elaborates and specifically mentions persons with disabilities who are elderly, living in institutions or destitute or homeless or those who are concealed, abandoned and segregated, there is a lack of clarity whether other forms of vulnerability can be deduced from this definition especially the recognition of those who are facing multiple marginalizations as those with increased vulnerabilities. 

In the context of the above principles and concerns this section tries to analyze the current Bill from the eyes of the marginalized sections in society and attempts at a preliminary analysis of furthering the rights of the Poor with Disabilities, Women with Disabilities ,Children with Disabilities,  People with severe disabilities and the elderly.

1.      Poverty
It is estimated that there are 70 million disabled people in the country and studies show that 70% (50 milllion) of these belong to poor families. In this circumstance, any development intervention or legal framework cannot take the risk of excluding the poor families with disabled citizens thereby denying their fundamental rights. One must understand that poverty is both a cause and consequence of disability. Persons with disability have greater needs than others which require additional cost for health care, basic needs, accessibility and transport whereas they have lower earning capacity deriving from their impairment and lack of access and opportunities. The World Report on Disability 2011 has proved that there is high chances of impoverishment in families in which either the bread earner or a dependant is disabled and that a large proportion of household with self-reported disabled members are below poverty line, have fewer assets, smaller land holdings and greater debt as compared to other families. When one is looking at Rights and entitlements the section in the draft Bill refers to homeless and destitute, but what about the structural causes of poverty: landless, illiteracy, unemployment etc and that needs to be included.

Social security in the context of poor members or family with members with disabilities is very important and  the act specifies the following: ‘The appropriate government shall formulate schemes to provide for social security benefits, aids and appliances, medicine and diagnostic, corrective surgery without cost to persons with disabilities belonging to economically weaker sections of society’; It does not look at the aspect of families with disabled member who are poor and who need support, care givers, guardians and people with disabilities with high support needs. What is the provision for them in terms of incentives and support? Another question that the bill needs to further look at in the context of poverty is how it will measure and recognize these families with disability members falling below poverty line and the interconnects between the BPL and people with disabilities needs to be discussed and specified.
From our experience of working with rural and urban poor families having members with disability, we have observed that many poor families having members with disability have not been included under BPL category during BPL Census 2002 and were continued to be deprived of food security benefits. From study of the various documents available on the present BPL Census 2011 it is very much evident that again the same mistake is going to be repeated. Out of the seven deprivation indicators one relates to disability, which says that ‘Households with at least one disabled member and no able bodied adult would be considered as a BPL household’. This would mean that a family having one or more disabled member with one or more able bodied adult, which could really be very poor and deserve the food security benefits for its survival, will not be considered as a BPL household. The draft disability bill is silent on the issue of BPL.

Although there is the monthly pension scheme the governance process is such that a poor person with disability or his/her family need to run from pillar to post to get various kinds of certifications, signatures, attestations. (Can this be reduced by giving a multipurpose entitlement card for the individual) this will reduce the burden on a poor family to run around.

Access to education for poor people with disabilities: Often children with disabilities do not get enrolled in the primary school in the village. Anganwari centers also have not included children with disabilities. Many a times caste structures contribute to this factor as the dominant caste group have a upper hand in accessing services so a child with disability from a SC/ST community will have the last opportunity to get enrolled in the school often coupled with the negative attitude towards disability.
Health care services for poor people with disabilities: Primary health care in India does not look at disability aspects. The system is not equipped to identify and even certify disabilities. Poor people with disabilities have to be specifically recognized as a vulnerable group in the Bill especially with respect to the Right to Health care particularly for those living in rural areas. There is no mention of the role of the primary health care centers, anganwari centers in enhancing nutrition, early identification of disability and referral services, convergence of other programmes like the ASHA workers, community health workers, ANMS to disability. Furthered there is not mention of the process of certification at the village level. Provision of medical services, prosthetics and orthotics services at the panchayat level. Strengthening of block medical centers and district hospital with adequate services for disabled – this will include appointment of appropriate board with doctors / specialists from the various fields including physiologist, psycatrist, ophthalmologist, and other technicians.
Certification is a major issue plaguing poor persons with disabilities and their families as in many instances the families from remote rural parts have to travel to the district head quarter (district hospital) for the medical certification in the process they tend to spend more money on transport, forgo their daily wages, repeated visits due to poor hospital machinery. This also includes additional costs in terms of medications, surgery, therapy, treatments.

There is no sort of Health insurance cover for persons with disabilities. The majority is poor and is unable to pay even the premium and is not covered in any insurance scheme including that for health and life cover. For example the Rashtriya Beema Yojana)for poor people has not covered the people with disability.

Transport access for for poor people with disabilities: apart from access issues there is the issue of affordability. Many poor families do not have the resource to take their children with disability or family member with disability to hospital due to high cost of transport. (there needs to be some kind of incentive or support to such requirement) In many cases disabilities can be cured or reversed but due to adequate finance availability by families these cannot be done.
Livelihood opportunities for poor people with disabilities: There is not much support to families with disabilities or persons with disabilities themselves in engaging in gainful employment sources. No subsidies, no finance incentives for starting small scale income generation activities. This should be emphasized as livelihoods can enhance the economic condition of families with a disabled member or the person with disability.
The National Disability Rights Authority has made no reference to poverty or any special duties towards poor people with disabilities. The national disability fund needs to play a greater role in enhancing livelihood opportunities for poor disabled people. We need to further R&D in the area of technology and use of appropriate devices for creation of livelihood opportunities of poor people with disabilities. The question of subsidies for poor people with disabilities needs to be incorporated in the Bill.

Poor families with disabled members many a times are not able to engage in agriculture activities and even disabled farmers do not receive adequate support and financial subsidies due to their ignorance or lack of machinery to reach out to them.

Legal support for poor people with disabilities: Poor families do not generally get legal support or aid in many instances. They are often left to harassment and at the mercy of the oppressors. This needs serious consideration particularly as they can’t even afford paid legal support.this becomes critical for the poor people with disabilities as this leadsa to further exclusion from systems and institutions of justice.
Operationalising right to work and occupation for the disabled

In addition to reservations and non-discrimination in employment, the disabled people should be paid 33% extra salaries for their work compared to a non-disabled person holding the same position since they do need more finances to support their life situations. Disability in the Indian context directly leads to economic vulnerability and this measure is important to address this inter-linkage.

To understand poverty and disability better below are studies from rural India It is important to look at how these families will be supported from the proposed legislation:
Case-1: A household with two rooms, kutcha walls and roof, three non-disabled members (father (58), son (36) and daughter-in-law (31), two disabled members- one child with multiple disability (12) and one with visual impairment (7). Two adults are literate (class four and class five). The family owns less than half-acre of land. The family belongs neither to SC nor ST. The prime caregiver is the daughter-in-law, (mother of the two children). The 58 year old grandfather has many health problems and is not able to do labour work. The father of the children- main occupation is labour work - works in their own field during agricultural season  and tries to get some other kind of labour work, whenever available at other times.’
The prime care giver (mother of the children) does most of the house hold work which has no economic value. The daughter with VI does not go to school as the  ‘local primary school refaced her enrollment due to her disability’ in the local primary school and the son with multiple disabilities is mostly dependent on his mother for self care activity and has epilepsy.

They all are still alive. The family can’t afford the medicines for epilepsy in a regular manner. Grand pa also gets frequent prescriptions from the local PHC – he cannot afford the prescribed medicines ++

Technically, under the set automatic exclusion and deprivation criteria, this family is not BPL.

Analysis:

·         The act is not clear as to how the multiple-disabled son with epilepsy will receive primary education.

·         Visually impaired girl will be enrolled in school but what will be the incentives and support services to support her education needs in the community.

·         Health insurance for the family in lines with the needs of the grandfather, parents and both disabled children.

·         Their participation in society as a family and the role of the panchayat towards augmenting their standard of living.

·         Livelihood support to the father and care and support services if the mother decides to work.

Case-2: Ruhia Hansdah lives in a village of Baripada Block of Mayurbhanj district of Orissa. He has three daughters. The eldest one is non-disabled. The younger two daughters are deaf-blind. The eldest daughter died two years back. The mother died one year back. The father is the only member to look after these two children. He has a house having three rooms (with thatched roof) and some land. Being only adult member of the house and nobody to help him his income has gone down.
This family deserves to be considered as a BPL family. But, this family has two disabled children but with an able bodied adult and may be excluded from BPL status when the scoring is weighed down.

Analysis from the disability bill:

·         Definition of poor and poverty is lacking???

·         Social security does not cover the special needs of deaf-blind individuals in terms of additional incentives for care and support requirements. Outreach services in rural areas to reach out to people with high support needs. Home based care services. Inclusion in society and their participation in community.

·         Role of community in enhancing the quality of life of this particular family.

·         Access to education services, health care??? Additional incentives for transport and treatment cost (if any)???

·         Health and life insurance cover???

Case 3: Domni:

Padampur Panchayat – Bondaguda

This panchayat is situated around 20 KMS away from Koraput town and has a population of 95 families with 100% tribal population (Gadva and Rana sect).

Domni is a disabled girl 18 years age belongs to one of the family in the outer hamlet of the village. She lives with her mother Rupaya   who is aged 40 and her grand mother Sukri who is 65. Domni is disabled and is paraplegic which means that she can’t even get up and needs full time care from a person for daily living. Her father expired when she was very young (16 years ago). Thereby leaving Rupaya and Sukri to support the family. Both mother and grand-mother work as  daily wage labourers in and around the village. They get 80 rupees per day whenever they get work which is not regular. They are paid less than the men who are paid Rs. 100 per day for the same work. They work in road construction, agriculture labour, digging, house or building construction. Between them they manage to earn Rs. 1000 per month. Sukri just started receiving her old age pension of Rs. 200 and Domni receives the disability pension of Rs. 200.

They are covered under the existing BPL and have a BPL card. Through this card they are entitled for 30 KGs of food grains at Rs. 2 per KG.

Expenditure pattern of the family per month is as below

·         60 for food grains (under the BPL entitlement)

·         60 for raggi

·         200 for vegetables

·         280 for ration

They live in a thatched house which is very small and has no electricity.

Cost Analysis:

·         Between three family members they are able to earn Rs. 1400 per month (only if they are able to get 12 days of wage labour) which is approximately Rs. 466 per member per month. This translates to Rs. 15 per capita per day.

·         The mother and grandmother have to forgo wages for those days when they have to care for Domni which is income lost due to onset of disability.

·         Each time they have to take Domni to the hospital on any illness or relapse they have to spend around Rs. 600 minimum as there is an additional cost for auto (no bus service to the village) which costs Rs. 300. Cost of medicines (Rs. 300) and the mother and grand mother forgo their daily wages of Rs. 160. Therefore Rs. 760 in total per month cost. They have to make this visit four times a year.

·  
   They had spent around 10000 in the treatment of Domni in the past and are in debt.

·         According to the planned BPL criteria 2011 Domni’s family will not be qualify for the BPL criteria as she is a disabled member and there are non-disabled adult members in the family.

1.  Gender

Women with disabilities suffer a double discrimination, both on the grounds of gender and of impairment. The social status of disabled women varies according to individual circumstances and to the community in which they live.

Definitional inputs from a gender framework

Direct Discrimination and Disadvantage, when these two terms are being defined they must take into account the gendered nature of this disadvantage and discrimination as this is a double burden on the already marginalised person with disability as she is a woman.
‘Discrimination on the basis of disability’  according to the current Bill means any distinction, exclusion or restriction on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. It includes all forms of discrimination, including denial of reasonable accommodation; .In this too we need to bring in the multiple marginalisation of being a disabled woman and how the discrimination based on the intersection needs to be understood and incorporated into this above definition .
As per the current BILL the definition of violence is as follows:

(41) ‘Violence’ means any random or unprovoked act or threat of such act on any persons with disabilities that harms or injures or endangers the health, safety, life, limb or well-being, whether mental or physical, of the aggrieved person or tends to do so;

In this definition the gendered nature of violence especially for disabled women has to recognized explicitly and stated or else we may invisibilise the subjective experience and disadvantages faced by a disabled woman.

In the current BILL, SCHEDULE 1 gives the List of Disabilities. Here the Bill need to recognize and list the categories of disabilities one is subject to as a result of an others action, especially Women , several of whom are rendered disabled by the lack of adequate health care or by being subject to violence.

The Bill must seek to recognise that being a woman and within that a poor woman or a lower caste woman and then being disabled has its own set of social disadvantages like the lack of access to health care which could lead to disabilities. This must be included in the definition of disability and the definition needs to incorporate the social nature of being disabled into its current medical focus.

Civil and political rights of women with disabilities from a gender framework

Section 6 of the bill lays down entitlements of Women and Girls with Disabilities and enlists their inclusion in all policy and law as well as specific entitlements based on their condition. It specifically talks of fund allocation and what it needs to also address is the question of Disabled women's real participation in the decision making process vis-a-vis her entitlements. This will enable her to not only move out of the cycle of invisibilization but also become a real stakeholder and make it more inclusive.

To operationalise this we must also define roles for National and State Commission for women on issues of women and girls with disabilities or maybe have a special rapporteur for women with disability in the Commission.

The bill in Section 12 lays down Access to Justice by Women with Disabilities and talks of the formal institutional access to justice for disabled women. From a gender lens we must include social and economic and cultural justice access mechanisms to this as well as these otherwise become barriers to accessing formal justice for disabled women as they are facing multiple marginalisation.

Section 24. of the bill talks of Right to Live in the Community and specifically mentions gender as a concern to keep in mind while furthering this.In this one needs to keep in mind that gender not only as a physically category but also true meaningful engagement in the community for women with disabilities needs to be incorporated through the level of legislation itself. This would include the understanding of women's empowerment in the community being applied to women with disabilities as well.

Reproductive Rights of Persons with Disabilities as laid down in Section 30 is very important in recognizing a disabled woman's legal capacity. These rights should not be only seen from a realm of family and procreation but as linked to a woman and the debates around a disabled woman's sexuality and till we recognize her as an equal we are denying her of her basic agency.
The act mentions the right of persons with disability specially women and children to retain their fertility. But then later it is mentioned that based on medical necessity medical procedure leading to infertility may be performed on a minor with the parent or Guardian’s consent. This is contradictory and negates the girl child's rights of a person with disability.  This also leaves a scope for exploitation.  Thus the required medical interventions mentioned under this clause should be declared by a group of qualified medical practitioners or medical board instead of a single medical Practitioner.

Education and disability as veiwed from a gender framework

Section7 lays down the Right to Education of Women and Girls with Disabilities. It categorically looks at infrastructure and other incentives to enable female disabled students to be put into the system of schooling but as elucidated below in the section on children and the bill the same issues of special schools being mentioned in the bill and not defined and that they are different from what is mandated in the RTE is a problem which will have a greater effect on those vulnerable categories like the disabled girl child. This section refers to ‘facilities and incentives to be given on par with all’ It does not recognize the need for special incentives for girls with disabilities to attend schools and incentives for parents who have to send their children to school.

Employment and occupation of disabled women viewed from a gender framework

The bill categorically recognises under section 8 the Right to Work and Employment of Women with Disabilities. It also ensure that women with disabilities have access to opportunities for employment, vocational training, micro-credit and self-employment on an equal basis with others;  and lays down the necessary infrastructure for the same.
It needs to recognize the gender roles prevalent in society and also deal with the institutions which restrict women, especially ones who are disabled from exercising what is laid down as their entitlement in this section. Thus it needs to have a punitive section which lays down punishments for all those who restrict a disabled woman from accessing these opportunities and the family should not be out of this ambit as that too is a site of oppression for women with disabilities. The bill needs emphasis on job creation at the village level and incentives for women with disabilities from Schedule cast, schedule tribe, OBC, Muslim minority to participate.

Accessibility viewed from a gender framework

The chapter on accessibility needs to recognize the practical gender needs that differentiate access for men and women based on the roles assigned to women and the differential accessibility pattern which are based on a structure of gender difference. Accessibility thus needs to be viewed in that context and we need to look at how it is doubly difficult for a disabled woman to determine and access and it needs to be differentiated from accessibility for men in some respects, especially wrt public spaces like transport, hospitals, parks etc.

This accessibility as whole needs to look at access not only to infrastructure and spaces but also to political, cultural and social spaces and then how to increase access to them for women with disabilities.

Social security from a gender framework

The act recognises social security for the disabled as a key entitlement and need and seeks to look at how to give the same. The section on social security totally misses women as a separate category and doesn’t recognise the need to look at differences.

Therefore from a gender lens this would mean looking at the destitute disabled woman, single women who are disabled, lower caste disabled women, homeless disabled women, aged disabled women to name a few among many other such , as separate groups needing specific social protection over and above the blanket social security given to all the disabled.

Health and rehabilitation from a gender framework

Section 10 deals with Right of Women and Girls with Disabilities to Health and has recognised women as a category and lays down that the methods of treating disabled women must be gender sensitive and healthcare has to deal with reproductive rights of these women. It lays down that access to healthcare must be made for rural and urban women but doesnt lay down how. this is very important as that is where the lacuna is at the moment.

Apart from impacts on the child, poor access to quality services can result in a range of disabling conditions for mothers themselves, some of which are easily treatable conditions such as fistula which can become disabling if not attended to.68 Information on women with disabilities (WWD) and their reproductive health needs in India is limited. 69Among the most severe of these disabilities are the conditions resulting from obstructed labour, conditions virtually unknown in countries where Caesarean sections are easily available. Other lingering problems may include anaemia, incontinence and sterility. Obstetric fistulae disproportionately affect very young and very poor women. Internationally, girls under 15 are 25 times more likely to have critical complications related to pregnancy than women in their 20s.[1]

PROTECTION AGAINST ALL FORMS OF ABUSE, VIOLENCE AND EXPLOITATION

This is laid down in section 9 of the bill and  it is deals with several situations. One of the key recommendations is that the area of conflict and related vulnerabilities of women who are disabled needs to be separately laid down in this Act.

Property rights of the women with Disabilities

These have not been dealt with by the bill. Women with Disabilities should also have equal right to the parental properties (Irrespective of marital status) is what was emphasized in several of the state consultations and must be incorporated.

1.  Severe disabilities and children

The proposed Rights of Persons with disabilities bill is comprehensive in the breadth of rights that it details for children and persons with disabilities. Unlike the Act of 1995, this bill details civil and political rights of persons with disabilities and deals with important areas such as violence, exploitation and abuse.  There has been an attempt to detail a specific understanding of gender and dedicated references to the right of the child.

Focus on Inclusion?

While the bill mandates inclusion of children, women and persons with disabilities, it is inconsistent in the manner in which it details inclusion for different groups.

It does it most successfully for women when it mandates Gender specific programming, Inclusion of concerns of women and girls in all schemes for them ,Proportionate allocation for women and girls in every scheme for persons with disabilities under this and any other law and maintaining records for the same. A lot more needs to be done as elucidated in the above section on gender.

However when we look at the section on children, it fails to go into this detail and fails mandate record keeping and any monitoring!

Children with Disabilities

The bill follows a twin track approach for children with disabilities with a dedicated chapter and detailing of rights of the child in different chapters. It follows the pattern set in the Convention here. There is specific emphasis on girls with disabilities in the chapter on women and girls with disabilities. This is important since children with disabilities have fallen through many administrative cracks in our country. Till date, the Ministry of Women and Child does not take responsibility for this child (no reporting on the child with disabilities, no monitoring either) and the Ministry of Social Justice and empowerment has hardly any specific program for children. Other ministries that have specific programs for children such as health don’t seem to include children with disabilities from a rights perspective. Their focus remains prevention. The only Ministry that specifically addresses the needs of the child is the MHRD. Unfortunately even this Ministry is refraining from taking full responsibility for all children with disabilities and has relegated the child with severe disabilities to the home.  It is in this background that we need to situate our law. The section on Rights of Children with disabilities says everything and yet nothing! While it ensures that children have the right to equality before the law and the enjoyment of human rights and fundamental freedoms on an equal basis with others, it does not ensure the development of the child. It ensures that the child with disabilities has the tools to participate but does not mandate their participation and does not put any obligation on the government to give due recognition to the views of the child.

In the section on health, it ensures screening but only to facilitate not mandate early intervention. The reason for early screening cannot only be to prevent aggravation of disabilities in children as written in the bill but also to ensure survival and the Rt to life and development. Given the levels of infant mortality in our country, the right to life and to survive is a very important one for all children including the child with disabilities.  While the bill has a separate chapter on the rt to life it does not talk about children there. Then all the necessary protections such as immunization, breast feeding and adequate nutrition have not been mentioned. We see one sentence on nutritional intervention for the child with disabilities in the chapter on health and that is it. Given the high level of malnutrition among children in our country, this bill, through all its chapters and entitlements (social security, adequate standard of living, health) is unable to mandate adequate food security for the child with disabilities. It is important here that we question the logic behind having a separate and very scant  section on the health rights of the child with disabilities, and not including the concerns in the larger chapter on health with specific references to the child.

Access to Justice for Children with Disabilities

The chapter talks about child rights defenders but then does not elaborate further.

There has to be strong emphasis on providing adequate supports to the child with disabilities who comes within the ambit of the JJ system, (either as a child in need of care and protection or as a child in conflict with the law) to be able to voice their views and the system must be equipped to understand it.

There has to be a strong emphasis on the re-integration of the child within family and community, otherwise children with disabilities will languish in special homes for the rest of their lives. Although all guidelines, procedures of alternative care have to have to be reviewed keeping the requirements of the child with disabilities in mind.

The Right to Social Security for Children with Disabilities

The chapter on the rt to social security completely misses out on the child with disabilities. This needs specific and detailed attention since it talks of adequate standard of living.  There are other important chapters such as Protection of safety of Persons With disabilities in situations of risk, protection from Abuse Violence and Exploitation where there needs to be specific mention of children with disabilities. Since the bill has separate and clear provisions for children with disabilities, a chapter that does not name the child may not be interpreted for the child with disabilities.

Habilitation and Rehabilitation for Children with Disabilities

There is a strong and very welcome emphasis on the child with disabilities in this chapter and a very proactive approach is mandated. The right is very strongly given, but we see no hint of the how in the chapter. There are no responsibilities here. Also there is a great need for some standard setting for habilitation and rehabilitation strategies in our country and somewhere the chapter misses out here. Many habilitation and rehabilitation strategies verge on the violent and are abusive. The use of aversive for some persons and children with disabilities in the guise of habilitation needs attention (look at DRA perhaps that is its role?). Community workers, child rights defenders, community leaders are mentioned in the bill but no there is no clarity on their roles and integration of their work with each other to make the authority more functional for the disabled.

Education for Children with Disabilities

One of the biggest challenges in the education of children with disabilities in special schools has been the lack of standards, curriculum and no linkages with boards of education for schools/ educational facilities run for children with intellectual disabilities, Autism and others. In short informal education has been the order of the day for many children with disabilities. While the Right to Education Act has tried to do away with the alternate facilities in education, the persons with disabilities Act seems to be mandating it once again by making no change in the status quo. There is no mandate for seeking recognition of special schools. There is no mandate for following minimum norms and standards for special schools. The RTE does not talk about special schools and it was left to this ACT to specify what a special is and how it needs to function within the education system. There is no talk of the curriculums that these special schools will follow in order to ensure quality education to the child with disabilities. Clause 2 of chapter three of the RTE Act says that the rights. There is an added responsibility upon the new bill to detail the requirements for quality education for children with disabilities. While it does mandate reasonable accommodation and details supports in education, it could have added strength to the right of the child with disabilities by defining what is meant by compulsory education and quality education for the child with disabilities.  These terms have been defined in the RTE Act and it is unclear whether the new act is just using the terms as defined in the RTE. The term quality education has been defined in the RTE through the schedule of the act. This schedule which focuses only on student teacher ratio and infrastructure may not be relevant as it is to the child with disabilities.

The new bill seems to have forgone the opportunity to make a real change in the status of education of the child with disabilities, fraught as it is with deep discrimination both direct and indirect. What we need is strong clauses prohibiting discrimination both direct and indirect in education. Apart from accessibility there is a need to ensure the safety and security of the child within the school system. The bill talks about inclusion of parents of children with disabilities in school management committees but misses out on representation in all the advisory bodies and the academic authority set up by the RTE. It sets up an education reform commission but does not in any way link it to the academic authorities set up under the RTE. Further the role of this commission is suggestive and recommendatory leaving it with no powers to ensure change. The bill further leaves us unclear about the role of the NCPCR and SCPCRs Vis a Vis the disability tribunals and the DR.
1. ELDERLY

An elderly person in India suffers from the dual medical problems of both communicable as well as degenerative diseases (Dementia, Alzheimer etc). Mental disorders in elders in India are a major public health issue as the traditional family and social support systems for elders are rapidly changing and there are virtually no health services geared for the special needs in India. The aged persons with disabilities should not be denied access to services like health insurance, Rehabilitation aids and appliances nor be excluded from family on basis of their old age and disabilities.

The Bill needs to specifically recognize the needs of the elder people who have disabilities as a separate vulnerable category and cater to their specific needs all through the various chapters of the Bill.

[1] Every minute worldwide, more than 30 women are seriously injured or disabled during labor, thus rendering vast numbers of women in the developing world physically and socially disabled. For every woman who dies from complications of pregnancy, between 30 and 100 more live with painful and debilitating consequences. UNFPA.

On links between reproductive health and disability and its application to India, see Das (2004)

