The Panchayats (Extension to Scheduled Areas) Act

In 1996 the Panchayats (Extension to Scheduled Areas) Act (PESA) was enacted by the Parliament to extend these provisions to the Schedule V Areas (See Annexure 11). The States having Scheduled Areas were required to enact state legislation within a year of the passage of PESA in the Parliament. Eight of the nine States having Scheduled Areas, namely, Andhra Pradesh., Gujarat, Himachal Pradesh, Madhya Pradesh, Chhattisgarh, Maharashtra, Orissa and Rajasthan have amended their existing Panchayat Acts to incorporate the PESA provisions. The newly constituted State of Jharkhand, however, enacted a new Panchayat Act in 2001. Elections to Panchayats have been held in all States except Jharkhand. The delay in the latter State was due to the Jharkhand High Court striking down the second proviso of Section 4(g) that provides for reservation of ‘all the seats of chairpersons of Panchayats at all levels’ in the Scheduled Areas for Scheduled Tribes as un-constitutional.  In January 2010, the Supreme Court upheld the law, whose constitutionality is no longer in question.

However, in effect, PESA has not been implemented as required in law. The state legislations are not sufficiently in tune with the PESA. According to a Committee appointed by the Ministry of Panchayati Raj to draft model guidelines for PESA, some of the major problems with State laws include: 

· ‘While Madhya Pradesh, Jharkhand and Chhattisgarh enacted the respective state Acts envisaging ‘due regard to the spirit of other relevant laws for the time being in force’ thus enabling the Gram Sabha (village assembly) not to follow blindly every letter of relevant laws but only to honour the spirit of the law. The Orissa law envisages ‘consistent with the relevant laws in force and in harmony with basic tenets of the Constitution’.  There are problems in the State Acts which are either inconsistent or not adequately harmonious with PESA.

· ‘Dispute resolution according to customs and tradition of the community’ is basic to the scheme of governance at the village level as envisaged in PESA. This aspect has been ignored by state governments and to date, few, if any, worthwhile steps have been taken in this regard. 

· Rejection of the land as property concept in favour of the traditional ‘community ownership and individual use’ frame, exists as a possibility in PESA due to the power granted to the gram sabha in respect of ‘prevention of land alienation as also restoration of illegally alienated land’. But suitable provisions in the Panchayati Raj Acts or the relevant Land Regulations have not been made with the exception of Madhya Pradesh (including the new State of Chhattisgarh).  In the latter States, the Land Revenue Code empowers the Gram Sabha to restore unlawfully alienated lands to Scheduled Tribe landowners; the Gram Sabha has the power to direct the Sub-Divisional Officer to restore possession within 3 months. 

· The radical provision of Section 4(m)(i) of PESA regarding excise (taxes on local goods, especially alcohol) vested full powers in this regard in the Gram Sabha.  However, it has been disregarded at all levels. Even the Madhya Pradesh amendment to its Excise Act, introducing a new Chapter entitled ‘Special Provisions for Scheduled Areas’, remains overlooked with no rules to operationalize the inclusion.

· Forests comprise an integral part of the livelihood resources of the concerned communities. Section 4(d) and 4(m)(ii) of the law make Scheduled Tribes the owners of Minor Forest Produce. But no State has yet taken necessary steps to make this premise fully operational. 

· Consultation with Gram Sabha or Panchayats at appropriate level is mandatory in the case of land acquisition, as is also rehabilitation of project affected people under Section 4(i) of PESA, and in respect of grant of license etc of minor minerals under Sections 4 (k) and 4 (l) of PESA. The State laws have generally taken advantage of ambiguity of the ‘Gram Sabha or Panchayats’ provision and ignored the Gram Sabha in the above-mentioned statutory consultation. Panchayats too are often ignored or dissenting decision overturned
 by the state government or are coerced into granting approvals. The Ministry of Rural Development guidelines about consultation with the Gram Sabha in the case of land acquisition on 11 November 1998 however prescribed a procedure to be followed by the requisitioning body and the Land Acquisition authorities, with the Collector having the central role, effectively nullifying the role Gram Sabha. The Ministry of Mines also issued guidelines on 28 December 1997 about consultation with the Gram Sabha in respect of grant of lease etc of minor minerals, making the recommendation of the Gram Sabha binding in cases of grant of leases of minor minerals and grant of concessions etc. However these directives have also been overlooked. The State of Madhya Pradesh (including Chhattisgarh), made elaborate rules in 2000 about consultation with concerned Gram Sabhas before acquisition of land but again, this has not been adequately followed.’
 

The Committee went on to state that ‘The main reasons for the non-implementation of PESA in the concerned States, on the whole, are:

(i) Lack of appreciation about the place of Fifth Schedule read with PESA in tribal affairs and confusion about its legal status; 

(ii) The formal responsibility of (a) implementation of PESA that stands for total transformation of the paradigm of governance in the Scheduled Areas and (b) dealing with tribal affairs in general is vested with two different Ministries in the Union Government, namely, the Ministry of Panchayati Raj (earlier the Ministry of Rural Development) and the Ministry of Tribal Affairs, respectively that are virtually functioning in isolation;

(iii) There is lack of information and understanding about PESA in general and its radical character in particular amongst the political executive and even concerned administrators; and

(iv) There is virtually no effort to convey and disseminate the message of PESA amongst the concerned people.’
 

Since a comparatively small proportion of Scheduled Areas in the country are urbanized, the issue of self-management of towns and cities in areas falling under the Fifth and Sixth Schedules of the Constitution has received little attention. However, with the increasing trend towards urbanization in the country, this issue also needed attention.

The Constitution was amended in 1993 to include a chapter on Municipalities
, and the mechanisms for governance of the same, very similar in its approach to the amendment earlier the same year on Panchayats
. These provisions provided the basic structural guidelines for re-vamping existing municipalities across the country, the elected bodies in urban areas, requiring state governments to amend their state-level municipal legislations in order to bring them into conformity with the constitutional design. However, the extension of this chapter to municipalities in Scheduled Areas (under Fifth Schedule) and tribal areas (under Sixth Schedule) has been expressly barred under Article 243-ZC
 except through a special law enacted by Parliament containing necessary exceptions and modifications
. Over 16 years later, no such law has been enacted, even though a bill to give effect to this provision was placed before Parliament in 2001 being the Municipalities (Extension to the Scheduled Areas) Bill. This Bill was drawn with the objective of ensuring that urbanization of Scheduled Areas does not impose an alien governance structure upon tribal communities, and provides the space for traditional mechanisms of self-management and community decision-making to continue through the transition from a rural to an urban area. This Bill has long been forgotten and shelved.

Meanwhile, not only do elections to municipal bodies in Scheduled Areas continue, but new areas continue to be urbanized. Due to the unconstitutional application of existing municipal laws to these areas, little pockets of ‘unscheduled areas’ virtually are being created within Scheduled Areas, as the cities and towns lose touch with their traditional roots and governance systems. Challenges to these processes have met with stiff opposition in the Courts, and till date have not been successful. In a batch of petitions challenging this process in the State of Jharkhand, the Ranchi High Court reached a decision that Article 243-ZC would not apply to Municipal laws existing prior to the 74th Constitutional Amendment
. Appeals against this judgment are pending in the Supreme Court at the time of writing this report. 
.
Compliance with Law

As noted earlier, the implementation of PESA and Fifth Schedule provisions by concerned state governments, as well as the centre has been grossly inadequate.  The Schedule VI provisions are yet to be harmonized with the traditions and customs at the village and community level and are in direct conflict with the powers of the concerned state. The Autonomous Councils in these areas have ‘become ineffective over time, mainly because of non-resolution of the inherent contradiction between traditional institutions with an aura of custom and usage and formal institutions vested with paper powers under law. The District Councils in most cases have not constituted Village Councils. And where constituted, they have remained ineffective in the face of traditional Councils with unquestionable aura of custom and usage’.
 Even the wide autonomy provided in Article 371A and 371G does not extend to the domain of economy and development decision making. 

Finally, the Forest Rights Act 2006 provides for control over ‘community forest resources’ by the Gram Sabha in their use and conservation of these resources (see below under Section 7. Land, natural resources and the environment). The Act is in the process of being implemented in various states. However many state governments are choosing to overlook important provisions of this Act. Substantive and procedural violations are widespread.

.

.

3.1 Participation and consultation 

.

The Panchayat Raj Act for the general population which applies to the majority of the Scheduled Tribes decentralizes the developmental and welfare functions of the State to elected bodies (panchayats) at the district, intermediate and panchayat levels. The community at the village level – Gram Sabha – is nominal, acting more as an appendage to the structure above. The State is, by and large, the major decision-making power. In effect, consultation and participation, especially in matters related to land and resources, is virtually absent at the level of these decentralized structures. Scheduled Tribe representation in the political structure of the state is largely proportional to their population; this is ensured through reservation for Scheduled Tribes in the electoral bodies. The Scheduled Tribe representatives invariably belong to one or other political party and are bound by the decision of the concerned party. Where Scheduled Tribes are a minority in a state, their representation in the legislature is also small; as is their representation in the Parliament. The rest of the structure is also similar except in those areas with a predominantly Scheduled Tribe population. In the context of weak participatory structures at the grassroots or where lower structures are in conflict or competition with the traditional structures, the Scheduled Tribe representatives become part of the dominant structures, effectively weakening their representative character. 

 The Panchayats (Extension to Scheduled Areas) Act, 1996, confers substantial powers to the community at the village level – to the Gram Sabha – particularly over land and a substantial portion of resources. The Gram Sabha is required to approve ‘the plans, programmes and projects for social and economic development’. Consultation is mandated for acquisition of lands, resettlement or rehabilitation and for prospecting licenses or mining leases for minor minerals. PESA goes beyond consultation and participation, requiring self-governance

.

.

In non-Scheduled Areas and areas outside the Northeast, the recently passed Forest Rights Act also confers the Gram Sabha the right to determine the forest rights, requires ‘free, informed consent’ in case of resettlement and also requires consent for any handover of forest land by the government. However, these important components are often not adhered to in the implementation of this Act
. 

.

.

7.  Land, natural resources and environment 

Scheduled Areas and Tribal Areas

Land Alienation and Acquisition
Loss of land remains the single biggest cause of deprivation of the livelihoods, lives and homelands of Scheduled Tribes across India. The mechanisms for such expropriation of land vary, but include the forest laws (for which see the section on ‘forests’ below) and major development projects that result in displacement of people. The power of the Indian state to forcibly acquire private property (and to divert common property to any use it sees as appropriate) has been used with particular ferocity against Adivasi communities, who have suffered disproportionate displacement and loss of livelihoods as a result of repeated seizure of their resources in this manner.  Indian law provides very few institutional or statutory protections for common resources and homelands (see below in this section and the discussion on 'Self-Management' in Section 3 of Part II above).  The protection accorded to private property was also weakened by an amendment to the Constitution in 1951, which removed the right to property from the list of fundamental rights in order to ease land reform. Ironically, this is now being used by the state to ease takeovers of lands of marginal communities.  


The resulting devastation wreaked on Adivasi communities has also been acknowledged in official documents. According to the Eleventh Five Year Plan, ‘Ancestral land, villages, habitations and environs belonging to the tribal people have been made available for various development projects as tribal areas possess 60–70% of the natural resources of the country. In such cases, though primary displacement appears small due to low population density, secondary displacement has been extensive, encompassing common property resources that provided supplemental livelihoods, particularly to those with low or no dependence on farming. Estimates of Scheduled Tribes displaced on account of acquisition over the past six decades vary between 8.5 and 10 million (roughly about 40% of all oustees) from 1951 to 1990. Of them, only 21.20 lakh Scheduled Tribe persons have been rehabilitated during the period. The widespread secondary displacement in the zone of influence has neither been measured nor was provided for’
.  

The courts have also largely failed to provide any relief in this regard. Ironically,  in a judgment relating to displacement of tribals in large numbers in the Sate of Gujarat as a result of submergence in the Sardar Sarovar project, as well as more recently in a case relating to the restoration of illegally alienated lands to their original tribal owners in the State of Kerala, the Supreme Court has chosen to rely upon a provision
 in the ILO C169  to arrive at a finding that displacement of tribals for the purpose of ‘development’ is unavoidable and therefore cannot be held to be in violation of the obligations of the Indian State under the said Convention.

Moreover, as noted above, Scheduled Tribes have, by and large, enjoyed traditional and customary rights over vast swathes of land. However, the process of recognition of traditional rights of Scheduled Tribes to land is significantly uneven and incomplete (the process of recording their rights in the forest areas has just commenced). Over time, the state and non-tribals have deprived them their access of their lands by appropriation of these lands. Of the recorded land rights, despite the constitutional and legislative safeguards at the central and state level, land alienation has been widespread. In compliance of Paragraph 5(2)(a) of the Fifth Schedule, most States have enacted legislations restricting/ prohibiting the transfer of land from tribals to non-tribals. The restrictions/prohibitions are intensified in their application to Scheduled Areas. Annexed as Annexure 10 is a list of the State level legislations relating to alienation of tribal land in different States. 

However, the extent to which these legislations have been able to fulfill the constitutional objective of ensuring that tribals retain control over their homelands, is a matter of debate. The excessive dependence of these statutes on the existing judicial system, bound as it is by procedural rules such as that of limitation and locus standi, has been detrimental. Indeed, the majority of land alienation cases do not reach courts of law due to reasons as ignorance of the law and procedures, inaccessibility to the court, non-affordability of the cost of litigation, and enormous delays. The actual restoration and physical possession, even in the cases in favor of Scheduled Tribes, is yet another problem. A Report of the Ministry of Rural Development reveals that in March 2005   

• 3.75 lakh cases of tribal land alienation were registered covering 8.55 lakh acres of land;

• Out of the above, 1.62 lakh cases (43.2%) were disposed off in favour of tribals covering a total area of 4.47 lakh acres (58.28%);

• 1.55 lakh cases covering an area of 3.63 lakh acres were rejected by the courts on various grounds; and 

• 57,521 cases involving 0.44 lakh acres of land are pending in various courts of the country
. 

Thus, the small proportion approach the legal system for restoration of their lands, find, after many years of litigation, that they are unable to secure possession despite a court victory, simply because of the superior socio-economic status of the person in possession. While Courts have been fairly consistent in ensuring that tribals who approach them for restoration of their alienated lands do find relief, they are unable to ensure that possession is restored in the face of entrenched marginalisation and disempowerment of tribal communities.

.

.

Mining

As elsewhere in the world, mining represents one of the most serious threats to the lives, livelihoods and homelands of Adivasi communities in India.  Official data does not quantify the amount of mining that takes place in Scheduled Tribe areas or the number of Scheduled Tribes affected in the process.  However, some estimates have been made: one states that, out of 4,175 mines in the country in 1991, 3,500 were in Adivasi areas, while minerals found in Adivasi areas reportedly contributed more than half of national mining production
. Another estimate states that, between 1950 and 1991, at least 2,600,000 people were displaced by mining projects, of whom only 25% received any resettlement whatsoever.  Of those displaced, an estimated 52% were Scheduled Tribes
.  

.

The geographical concentration of minerals in Adivasi areas has often been noted.  Yet, mining policies in India have generally overlooked the existence of Adivasi communities – let alone the Constitutional provisions for protection of Adivasi land and resource rights.  In this there is a direct parallel between mining laws and forest laws, with both built around a model of predatory resource extraction that works precisely because it denies the rights and powers of Adivasis and other local communities.

Indian law assumes that all minerals found underground are state property.  Ownership of the land is irrelevant, and indeed the owner of the affected land is not even granted preference in the grant of mining leases. The rules framed under India's main law on mining, the Mining and Minerals (Regulation and Development) Act, 1957, provide detailed procedures for a company or individual to obtain permission to search for minerals and to mine them. All powers to grant such a permission rest with the State government (though in some cases Central government approval is required). The affected community need not even be informed, leave alone consulted, before mining leases are granted. No mention of Adivasi rights or protections is made in any of the procedures. The National Mineral Policy only refers to Adivasis in the context of the need to ensure effective rehabilitation of displaced persons; no mention of resource rights is made except a vague recommendation that Scheduled Tribes should be given preference in granting mining leases for small scattered deposits of minerals. 

The minerals themselves are not the only issue; the grant of a mining lease is often followed by efforts to hand over the concerned land to the mining company.  As most minerals are also found in forest areas and often under lands that are classified as 'forest', handing over such land only requires diversion under the Forest (Conservation) Act (see above), though as discussed later, this has recently become an opening for Adivasi communities to demand legal rights.  In the case of private lands being involved, proceedings under the Land Acquisition Act, 1894, are often initiated in order to acquire these lands. This notorious legislation also allows the government to acquire lands upon payment of cash compensation for any 'public purpose', which mining is often deemed to be. Indeed, a recent Bill seeking to amend this Act would explicitly include all mining projects in the definition of 'public purpose'
.  

As noted by a Planning Commission expert group
, there is in fact no need to hand over land to mining companies at all – the term ‘mining lease’ should be taken to mean precisely a lease, with the company  obligated to restore and return the land when mining is complete. Despite repeated discussions on such proposals in the press, the practice of seizing and handing over land has not changed.

Moreover, even those legal instruments for protection of Adivasi rights that exist are simply ignored by government agencies in many mining projects. For instance, the Andhra Pradesh State government has recently awarded a franchise to the Jindal group of companies to mine bauxite over vast tracts in the agency areas of Visakhapatnam district. The State government has blatantly ignored the statutory provisions relating to consultation with the local Gram Sabhas and the Tribes Advisory Council.
 

The result of such policies and actions is that, with little warning and almost no recourse, Adivasi communities in mineral rich areas are often literally confronted with physical destruction. They lose their land, forests and water sources, even as the area is ravaged, particularly in the case of open cast mining projects. Those with private title may receive some meagre cash compensation, but those living on forest lands or without title receive nothing.  

Given this reality, Adivasi communities have often put up fierce resistance to mining projects. Although such resistance usually adopts democratic means, in many instances it has been met with brutal repression by the state
.  

Policy Responses to Resistance on Mining

The conflict over mining projects has not gone unnoticed at the level of policy, though the strength of the nexus between mining companies and the state has so far proved too strong to permit any radical overhaul of mining policies. However, this has not meant that policy changes have not taken place. The changes summarised below under 'Spaces for Resource Control' have often reflected the impact of anti-mining struggles.

Specifically related to mining, two developments are worthy of note. First, the Panchayats (Extension to Scheduled Areas) Act of 1996 provided that control over 'minor minerals' – a category decided by the Central government and which typically includes the least valuable minerals – will rest with the gram sabha. In practice, implementation of this provision by State governments has been inconsistent and varies widely between States (see discussion under section on ‘Self-Management’ above).

Secondly, the following year, a three judge bench of the Supreme Court delivered a landmark judgment in the case Samatha vs. State of Andhra Pradesh
, which has been referred to several times in this report. The Court was asked to rule on whether the grant of a mining lease in a Scheduled Area to a non-ST was in violation of laws preventing alienation of Adivasi lands. The specific context for the case was the Andhra Pradesh Scheduled Areas Land Transfer Regulation 1 of 1970, which explicitly prohibited any person in a Scheduled Area from transferring lands to anyone other than a Scheduled Tribe. The premise of the regulation was that all land in Scheduled Areas is presumed to have been Adivasi land; hence, not only should no land now pass into the hands of non-Adivasis, but any land presently owned by non-Scheduled Tribes should, if being transferred, be returned to Scheduled Tribes. The question before the Court was whether the grant of a mining lease on government land to a non-Scheduled Tribe violated this principle. 

In a detailed ruling, relying on the Fifth Schedule of the Constitution, the Court held that the government is a 'person' within the meaning of the Regulation and that the grant of a mining lease amounted to transferring the land to a non-Scheduled Tribe, violating the provisions of the law and the spirit of the Fifth Schedule. The Court did not rely purely on the specific clauses of the Regulation and instead held that the Constitution itself requires that land in Scheduled Areas should remain with the Adivasis to preserve their autonomy, culture and society. The Regulation hence should be interpreted 'expansively' in order to fulfill this mandate. As a result, the grant of the mining lease was held to be illegal, and the Court ruled that henceforth mining leases in Scheduled Areas in Andhra Pradesh could only be granted to the State government's mining company or cooperatives of Scheduled Tribes. In the meantime, the Andhra Pradesh government had amended the Mines and Minerals Act as far as it applied to that State to specifically include such a bar, and the Court also ordered other State governments to constitute committees to look into the passage of similar regulations and laws. 

There has since been considerable debate on whether or not the reasoning laid out in the Samatha judgment would apply to other States as well. The Central and other State governments have taken the stand that it does not, in light of the fact that the other States do not have laws barring transfer of government lands to non-Scheduled Tribes (the only restriction is that Scheduled Tribe land has to be transferred only to other Scheduled Tribes). The Committees set up in the wake of the Samatha ruling produced no result.  Unfortunately the Supreme Court itself took a similar stand in the BALCO Employees Union case
. In this case the Court held that:

‘While we have strong reservations with regard to the correctness of the majority decision in Samatha case, which has not only interpreted the provisions of the aforesaid Section 3(1) of the A.P. Scheduled Areas Land Transfer Regulation, 1959 but has also interpreted the provisions of the Fifth Schedule of the Constitution, the said decision is not applicable in the present case because the law applicable in Madhya Pradesh is not similar or identical to the foresaid Regulation in Andhra Pradesh’ (@ para 71)….In a democracy, it is the prerogative of each elected Government to follow its own policy. Often a change in Government may result in the shift in focus of change in economic policies. Any such change may result in adversely affecting some vested interests. Unless any illegality is committed in the execution of the policy of the same is contrary to law or malafide, a decision bringing about change cannot per se be interfered with by the court’ (@ para 92).

This argument, which has restricted the Samatha’s ruling's applicability to the State of Andhra Pradesh, rests on a very narrow reading of the Samatha judgment and moreover overlooks the fact that the Court found the source of its decision not in the Regulation but in the Fifth Schedule to the Constitution. Despite these limitations on its impact, the Samatha case still stands as a landmark; not only because it is one of the few instances where the land and resource rights of Scheduled Tribes were upheld by the courts, but because the Court's reasoning has served as a precedent for arguing for Scheduled Tribes' resource rights in many other contexts.

Policy Spaces for Resource Control

While a textual analysis of the Constitution and the statutory laws relating to rights of tribals with respect to land, forests and environment indicates that there is a high level of compliance with international law on indigenous rights, actual practice belies this impression. Under the law, there appear to be several spaces for Scheduled Tribes and Adivasis to resist resource grabbing. Some of these are the result of legal instruments explicitly directed at Scheduled Tribes, while others are general measures that have also impacted Scheduled Tribes.

In the former category lie two laws – the Panchayats (Extension to Scheduled Areas) Act 1996 and the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act 2006 – which have also been discussed elsewhere in this report (under Self-Management and Forests respectively). In connection with resource grabbing, the former law explicitly requires that the gram sabha must be consulted before land acquisition proceedings are initiated, a provision that has been largely been honoured in the breach (and at times by forging of gram sabha resolutions and the use of police to intimidate villagers, as occurred in the case of a Tata project in Lohandiguda, Chhattisgarh). The latter law has also recently become a significant weapon in struggles to stop the seizure of forest land for industrial projects.  After prolonged demands, in July 2009 the Ministry of Environment and Forests issued new orders that require State governments to certify that the implementation of the Act is complete, all rights have been recognised and the consent of affected forest dwelling communities has been taken prior to any diversion of forest land. This law applies primarily to Scheduled Tribes, and is so far the only legal instrument to specifically require the consent of Scheduled Tribe communities before their resources are taken over.  

There are also some general legal spaces that are meant to favour public consultation and community involvement. Thus, in 1994, the Central government issued a notification under the Environment Protection Act that required public hearings to take place before environmental clearance is granted to large projects. In practice these hearings are often compromised, with documents and information not submitted on time. Where resistance is known to be present, public hearings are often held under heavy police ‘protection’ and at locations distant from the project site in order to prevent people from attending. The Environment Minister also recently revealed that more than 95% of projects that apply for environmental clearance are granted permission.

The second general space is the courts. The higher judiciary, empowered under the Constitution to hear ‘public interest litigations’ on violations of fundamental rights, have on a few occasions been useful forums for Adivasis to assert their resource rights.  The Samatha judgment discussed in the Mining section is one such instance. But in recent years in particular, such rulings have become rarer.

A good example is proceedings relating to the State of Andhra Pradesh (AP). This was probably the first state in the country to enact a land regulation law forbidding transfer to land to non-tribals, in the form of the Agency Tracts and Land Transfer Act of 1917. Subsequently, the AP Scheduled Areas Land Transfer Regulation 1959 was enacted, and it was in a case interpreting provisions of this statute that the Samatha judgment was given. The AP government has however recently embarked on an ambitious scheme to take up large irrigation projects across the major rivers in the state. Among the largest of these is the Polavaram Project which will impound water from Godavari River. Apart from irrigating the coastal districts, it would also divert a portion of the stored water to the Krishna. This project is expected to irrigate 2,91,114 hectares in the plains, and will also submerge 300 villages and displace more than 175,000 people, mostly Adivasis. While complex debates rage in the AP High Court as well as the Supreme Court of India regarding violations in the grant of environmental clearances, forest approvals, and the like, discussion on the blatant violation of the Constitutional provisions relating to Scheduled Areas has taken a back seat.

In recent years, the Courts have also displayed a disturbing facility in legal interpretation running counter to the rights of tribals as recognised by the Constitution. The Supreme Court in a landmark judgment
 relating to the Sardar Sarovar Project, while dealing with the serious objections to the project raised by organisations regarding the environmental as well as socio-economic impact of the dam, took note of the detailed articulation by the petitioner of the right to life under Art. 21 of the Constitution read with Article 12 of ILO C107. While accepting the legal proposition that international treaties and covenants can be read into domestic laws, the Court went on to dismiss the contention of the petitioners regarding specific violation of Article 12 as follows: 

‘The said article clearly suggested that when the removal of the tribal population is necessary as an exceptional measure, they shall be provided with land of quality at least equal to that of the land previously occupied by them and they shall be fully compensated for any resulting loss of injury. The rehabilitation package contained in the award of the Tribunal as improved further by the State of Gujarat and the other States prima facie shows that the land required to be allotted to the tribals is likely to be equal, if not better than what they had owned’ (@ para 58).

More recently, in a litigation arising out of the failure of the State of Kerala to implement its own commitments to restore lands to tribals which had been alienated through sale to non-tribals, the Supreme Court examined Article 21 of the Constitution, the ILO conventions 107 and 169 and the UNDRIP, and arrived at the following finding
:

‘It is now accepted that the Panchsheel doctrine
 which provided that the tribes could flourish only if the State interfered minimally and functioned chiefly as a support system in view of passage of time is no longer valid. Even the notion of autonomy contained in the 1989 convention has been rejected by India.’

The Court went on to note that there is cogent evidence that the tribals in Kerala are far better off than their counterparts in other states, and therefore thought it safe to conclude that many of them have been absorbed into various institutions in the State of Kerala and in other parts of the country, even though there was no such evidence placed before it. The Court further concluded:

‘Indisputably, the question of restoration of land should be considered having regard to their exploitation and rendering them homeless from the touchstone of Article 46 of the Constitution of India. For the aforementioned purpose, however, it may be of some interest to consider that the insistence of autonomy and the view of a section of people that tribals should be allowed to remain within their own habitat and not be allowed to mix with the outside world would depend upon the type of Scheduled Tribe category in question. Some of them are still living in jungle and are dependant on the products thereof. Some of them, on the other hand, have become a part of the mainstream. The difference between Scheduled Tribes of the North-East and in some cases the Islands of Andaman and Nicobar, on the one hand, and those who are on the highlands and plains of the Southern regions must be borne in mind.’ 

            Clearly, the process of usurpation of the rights contained in the Constitution and the various protective legislations enacted by the state, has gained momentum over the last few years.

..

Recommendations
I. Fundamental:

· The provisions under Article 244, namely the Fifth and Sixth Schedules should be extended to suitably cover all Scheduled Tribe and Adivasi majority habitations in the country.

· creation of structures of governance as in  Sixth Schedule  in the Fifth Schedule Areas

· harmonizing the Sixth Schedule Areas and their autonomous councils with the traditional village governance structures on the lines of PESA, in all areas

· Assessment of all legal and administrative provisions, whether central or state  legislations, for inconsistencies with the provisions  of Article 244, Fifth Schedule, Sixth Schedule and PESA, Article 371 A and 371 G and rectification of inconsistencies including amendment to the laws where necessary.

· Within the Autonomous Council structures created under these Schedules, there should be greater empowerment of local communities for control over resources and services, on the lines of Nagaland's communitisation model.

· The provisions of the Forest Rights Act with regard to habitat and community forest resources should be used as a model, and extended to all indigenous peoples and broadened to also cover land, water, forests and other resources on all types of land.  This should be given statutory form as a system of community rights to resources. The concept of ‘ancestral domain’ should thus be operationalised in Indian law.  

· III. Self Management

· Self governance becomes a reality only with the extension of the domain of control over the land and natural resources to the village communities directly through the recognition of rights to all lands that fall within their domain of life. Therefore, irrespective of the category of land, existing laws should be suitably amended and modeled on the lines of the Forest Rights Act, but extending beyond the forest areas.

· The standards for consultation and democratic decision-making which have found statutory status under the Forest Rights Act, must be incorporated in other laws as well to ensure that such consultative processes are not reduced to mere manufacture. Where the state falls short of these standards, mechanisms must be put in place to ensure prosecution and affixation of responsibility.

· A special law for extension of constitutional provisions relating to self-governance in urban areas (or municipalities) in Scheduled Areas and Tribal areas, must be enacted, and municipal laws at the state level be thoroughly examined for inconsistencies with this law and amended accordingly.

· Since affixation of responsibility after the fact is more often than not insufficient as a deterrent where exploitation of natural resources by large corporation is concerned, in a situation where it is established that devastation of tribal homelands and resources has taken place in violation of the letter and spirit of the law, provision must be made for criminal prosecution accompanied by payment of reparation and punitive damages, and not merely compensation.

IV. Access to justice

· Recognition and strengthening of the community centered customary justice system to cover all tribal areas. Strengthening of judicial component of local governance system.

· Sensitisation of law enforcement and administrative machinery on the provisions in law for scheduled tribes along with spreading of legal awareness among scheduled tribes to the level of consciousness raising.

· Extension of free legal aid to all cases where tribals are litigants/ affected parties, whether civil or criminal or public interest. Failure to provide adequate and quality legal representation to tribals in the conduct of litigation must be treated as vitiating the proceedings entirely. 

VI. Resources

· A thorough re-vamp of the administration of forest areas, presently operating under a colonial legal regime and by administrative mechanisms which trace their roots to the colonists, and their replacement with legal and administrative regimes centered around community governance structures based on the rights of indigenous people and forest dwellers, including their right to ancestral domain.  The Forest Rights Act is one step in this direction.

· Mining, forest and land policies should be comprehensively amended at the State and Central levels to make them consistent with the letter and spirit of Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act 2006 and the Panchayats (Extension to Scheduled Areas) Act 1996. In particular, decisions on diversion of forest land, allocation of mining leases, handover of other government lands, and acquisition of private property must be made in consultation with and with the prior informed consent of the gram sabhas. 

· The recording of the individual and community rights of forest dwelling communities under the Forest Rights Act should be completed in accordance with the law and with full respect for the power of gram sabhas of the community to determine rights and manage their resources.  A similar statutory process should be instituted by State governments to record the community and collective rights of Scheduled Tribes and Adivasis over other lands.
· Amendment of environment protection legislation in order to ensure proper consultation and control over decision-making by indigenous peoples where developmental projects are concerned. Processes to amend existing laws and rules in order to weaken environment protection checks, such as amendments to the Environment Impact Assessment Regulation, must be reversed. An evaluation of the efficacy of legislation relating to prevention/ prohibition of land alienation, and for restoration of alienated lands, needs to be conducted, and specific statutory amendments carried out. In addition, and even more importantly, barriers within the administrative process, judicial process, and law enforcement process which prevent these laws from being implemented must be identified and addressed. 

[Extracted from ‘India and the Rights of Indigenous Peoples. Constitutional, Legislative and Administrative Provisions Concerning Indigenous and Tribal Peoples in India and their relation to international law on indigenous peoples.]
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� This is a set of five fundamental principles that India’s first Prime Minister enunciated for tribal development -


People should develop along the line of their own genius and we should avoid imposing anything on them. We should try to encourage in every way their own traditional arts and culture.


Tribal rights to land and forest should be respected.


We should try to train and build up a team of their own people to do the work of administration and development. Some technical personnel from outside will no doubt, be needed, especially in the beginning. But we should avoid introducing too many outsiders into tribal territory.


We should not over administer these areas or overwhelm them with a multiplicity of schemes. We should rather works through, and not in rivalry to, their own social and cultural institutions.


We should judge results, not by statistics or the amount of money spent, but by the quality of human character that is evolved.








