The common minimum programme of the UPA Government promises the enactment of a ‘comprehensive law on communal violence’, and India has ratified the Convention on the Prevention and Punishment of the Crime of Genocide, 1948.

We attach for the consideration of the NAC, a draft jointly prepared by the Human Rights Law Network, Anhad, Jansangharsh Manch and Centre for Study of Society and Secularism, of the proposed The Communal Crimes Act, 2004.

Existing laws enable the state authorities to use force to control communal violence. However, there is no law today in statute books that delineate the mandatory duties of the state authorities to prevent communal violence, to control it when it breaks out, and to provide relief, compensation, legal justice to the survivors of the communal violence in its aftermath. In all major communal conflagrations since independence, commissions of enquiry have found state authorities guilty of abetting the violence, however it is extremely rare for any of these public officials to be punished. It is this complete lack of legal accountability that emboldened state authorities to openly abet a communal carnage of the kind that took place in Gujarat in 2002.

The duties of state authorities to prevent hate speeches, display of religious symbols with communal intent, to use all necessary force including the army to control communal violence, to establish relief camps, provide adequate compensation and rehabilitation, and to ensure fair and impartial investigation, prosecution and trial of legal cases needs to be spelt out comprehensively in the proposed law.

Communal riots have taken place with alarming regularity causing large scale disturbances, numerous fatalities and injuries, destruction of property, dislocation of lives, sexualized violence against women, violence and trauma to children, threatened the right to life and livelihood, and inflicted untold misery and social suffering, particularly on minority communities.

Various Commissions of Enquiry set up such as the Justice Ranganath Mishra Commission (Delhi riots), the Justice Raghuvir Dayal Commission (Ahmednagar riots), the Justice Jagmohan Reddy Commission (Ahmedabad riots), the Justice D.P. Madan Commission (Bhiwandi riots), the Justice Joseph Vithyathil Commission (Tellicheri riots), the Justice, J. Narain, S.K. Ghosh and S.Q. Rizvi Commission (Jamshedpur riots), the Justice R.C.P. Sinha and S.S. Hasan Commission (Bhagalpore riots), and the Justice Srikrishna Commission (Bombay riots),found, inter alia, that where the police and civil authorities acted impartially and stood firm, the flames of communal passion were quickly doused but where the police and civil authorities were passive, or partisan and connived with the communal elements, abject destruction and loss of lives followed. However, sadly the recommendations of the various Commissions of Enquiry have been largely ignored by successive governments. Under the law at present, the Commission of Enquiry Act has only a limited jurisdiction and powers and its findings are not enforceable, nor are the proceedings capable of being used in legal proceedings, nor does the Commission have powers in contempt.

In communal riots victims often allege that the magistracy and the police force do not respond to their complaints, do not register FIRs or register them improperly, do not arrest the offenders and do not conduct the investigations and prosecutions properly in a non-partisan, expeditious and fair manner. There is also a growing tendency of the rulings political parties to use the State machinery for perpetrating communal violence and in the process communalizing the state machinery itself leading to the break down of the constitutional governance. There is at the same time an alarming failure of the criminal justice system to successfully prosecute the culprits, as a result of which public faith in the administration of justice is eroded, and a deplorable tendency for hate speeches and communally oriented writings. Further, the survivors of communal riots and other incidents need to be provided relief, rehabilitation and compensation expeditiously.

The highlights of the proposed law is that communal crimes have been defined comprehensively to include hate speeches and rumour mongering, communal educational material, desecration of religious places, use of religious symbols to intimidate as well as actual acts of communal violence. The proposed Act includes also communal false reporting by the media, refusal by the members of the health and legal professions to provide assistance based on communal considerations, and refusal to provide employment or tenancy on communal grounds.

Among the other significant aspects of the proposed law are that the findings of the commissions of enquiry will be binding on the state governments, and that persons convicted of offences under this Act will be ineligible for any public office.

Together with the organisations connected with the drafting of this Act, we believe that such a strong law is indispensable in order to ensure the legal accountability of public officials to prevent and control communal crimes and to ensure justice. It presents us an important historic opportunity to strengthen the secular foundation of India. 

