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Overview

Laws to criminalize beggary were enacted in India for the first time under colonial rule. Currently, 20 states and two union territories have laws that criminalize beggary. Bearing its origins in the pre-independence era, these laws were continued with few amendments. All these laws are similar in the following aspects: 

· Begging in public places is criminalized under all the laws. 

· The laws are aimed preventing beggary not only by criminalizing beggary but also providing for 

· “The detention, training and employment of beggars and their dependents in certified institutions” and

· “For the custody, trial and punishment of beggar offenders” 

· “Begging” under all these laws is defined expansively to bring within their ambit not only beggars, meaning thereby- those caught in the act of soliciting alms, but also others who, due to their destitute status, are presumed to be beggars.

· The penal consequences of begging in public places vary from release after admonition or personal bonds for first time offenders to detention for up to 10 years. 

· The offence of beggary is established on the basis of summary trials in designated ‘beggars courts’ that are presided by a first class magistrate of a special magistrate. 

· All the laws provide strict penalties and imprisonment for those employing or causing persons to beg or using persons for begging. 

· All the laws make a distinction between adult and child beggars. 

· Although all these laws contain provisions on the procedure to be adopted for detaining beggars in certified institutions, there are few with provisions that specifically outline measures to be taken for their welfare, empowerment or rehabilitation. 

· Most of these laws allow for the detention of dependents of beggars as well as indefinite detention of ‘incurable beggars’ thus posing serious challenges to the right to life and liberty enshrined under the Constitution. 

Practice reveals that the implementation of these laws have not met with the stated objectives of preventing beggary and have instead led to the further marginalization, harassment and violation of fundamental rights of those who are already marginalized and destitute. The law and its practice neither pay heed to reasons that lead to destitution nor facilitate responses that addresses destitution or uphold rights of marginalized citizens. As observed by the Delhi High Court in Narendra v State [of] Delhi

“No doubt poverty is a curse and a poor man has to suffer in society at different fronts, but I cannot consider that despite poverty being a curse, poverty cannot be made a crime.” 

Methodology and presentation 

This section analyzes to state laws on beggary to map commonalities and differences as well as case law and lessons learnt in the implementation of these laws. The analysis is conducted by comparing the following laws to the Bombay Prevention of Beggary Act, 1959: 

1. Andhra Pradesh Prevention of Begging Act, 1977 (“AP law”)

2. Goa, Daman and Diu Prevention of Begging Act, 1972 (“Goa law”)

3. Karnataka Prohibition of Beggary Act, 1975 (“Karnataka law”)

4. Haryana Prevention of Beggary Act, 1971 (“Haryana law”)

5. Himachal Pradesh Prevention of Beggary Act, 1979 (“HP law”)

6. Punjab Prevention of Beggary Act, 1971 (“Punjab law”)

7. Sikkim Prohibition of Beggary Act, 2004 (“Sikkim law”)

8. Tamil Nadu Prevention of Begging Act, 1945 (“TN law”)

9. Bengal Vagrancy Act, 1943 (“Bengal law”)

These laws are chosen for analysis due to their availability on the Internet and the researchers were unable to access other state laws. In addition to the laws, judgments of high courts and empirical research reports were also examined to gain an understanding of the impact of these laws and their practice.

The analysis of beggary laws examines the following aspects: 

1. Objectives of the laws

2. Definition of “begging”

3. Procedure relating to the arrest, trial and sentencing of the beggars

4. Mechanisms 

The scope this draft is limited to an examination of laws and its impact and does not examine policies and schemes that may be relevant to this issue. 

Setting the context- the constitutional and statutory framework

In its Preamble, the Constitution of India identifies justice, liberty, equality and fraternity as foundational principles of the Indian State. The Constitution therefore, incorporates fundamental rights and Directive Principles of State Policy (Directive Principles) to give effect to these goals. Fundamental rights guaranteed under the Constitution include the right to equality, right to life, freedom and personal liberty, the right to constitutional remedies and the right against exploitation. Directive principles, also termed fundamental obligations, are non-enforceable socio-economic rights, to be used as yardsticks to measure the Government’s performance. The chapters on fundamental rights and Directive Principles are said to form the “conscience of the Constitution”.

Over the years, the Supreme Court has interpreted the right to life in Article 21 expansively so as to “invest it with significance and vitality which may endure for years to come and enhance the dignity of the individual and the worth of the human person.”
 The right to life, therefore, means more than mere animal existence
 and includes the “right to live with human dignity and all that goes along with it, namely, the necessaries of life, such as adequate nutrition, clothing and shelter and facilities for reading, writing and expressing oneself in diverse forms, freely moving about and mixing and co-mingling with fellow human beings.”

Additionally, the Directive Principles obligates the State to promote the welfare of people by securing and protecting a social order in which justice social, economic and political shall inform all institutions of national life
, secure for its citizens the right to an adequate means of livelihood
, the right to work, as well as the right to public assistance in cases of unemployment, old age, sickness and disablement and in other cases of undeserved want.
  There may be many reasons that compel people to beg. Professor S.P. Sathe had pointed out that a person begs only when s/he has no adequate means of livelihood or has no work or due to his/her physical condition is unable to work.
 The Delhi High Court in Ram Lakhan v State
 observed that the existence of persons who are driven to beg in order to stave off starvation and keep themselves and their families alive is a disgrace and denotes the failure of the State.  Further the Supreme Court, in various judgments, has recognized that poverty is not a crime.
 

Unfortunately, laws aimed at preventing begging do exactly that- i.e. criminalize poverty by criminalizing destitution and custodialising people living in extreme poverty
 without enforcing the corresponding state obligation to ensure access to livelihood and a life of dignity. Despite constitutional mandates, the Indian State has failed to put in place any system providing old age benefits or social security to address the needs of its destitute population.
 

However, the State has given effect to constitutional mandates to realize equality rights and welfare of certain categories of the marginalized by enacting a number of welfare laws. Laws relevant to this context will be discussed in subsequent sections. A few examples of laws relevant to this issue are – the Juvenile Justice (Care and Protection of Children) Act, 2000, the National Employment Guarantee Act, 2005, the Maintenance and Welfare of Parents and Senior Citizens Act, 2007. As the following discussion hopes to demonstrate, the un-amended beggary laws do not take cognizance or reflect the progressive spirit of these post independence legislation, even in areas where there are obvious overlaps. 

Evolution of laws used to prevent beggary and vagrancy

The first law on beggary and vagrancy in India was the European Vagrancy Act, 1874 that dealt with vagrants of European descent. Provisions in the criminal procedural code of 1898 on preventing the commission of offences were also used to initiate proceedings against vagrants
, beggars and other categories of status offenders
. These provisions were then used as the basis for the arrest and detention of all “undesirable persons” and vagabonds.
 Additionally, vagrants and beggars were subject to penal provisions under local laws in diverse fields such as police acts, municipal acts as well as the national Indian Railways Act, 1941, which prohibited begging in railways. 

Separate laws on begging were enacted in the 1940s in the wake of large-scale destabilization caused due to post-war unemployment and economic recession. The laws enacted in this period institutionalized the society’s discriminatory attitudes towards the poor, marginalized and the migrants. Beggary laws to criminalize the poor were therefore enacted with the reasons (1) the poor were perceived to be inferior or sub-human (2) the way of life of the poor was considered an anti-thesis to the civilized way of life, (3) the poor needed to be disciplined and educated in order to be converted into a resource for the larger society.
  

Hence the poor were perceived to be idlers and social parasites instead being regarded as an “inseparable adjunct of modern industrial civilization” with their destitution caused by a conglomeration of factors. Such factors include – 

· Economic factors- including the loss of access to land and other common resources due to evolving patterns of private ownership, unemployment, underemployment and the lack of livelihood options consequent to adopting capitalist modes of production,
 natural calamities, famines and other conditions of economic distress and destitution. 

· Social factors – including breakdown of joint families and community support institutions, structures and collectives
 as well as social disorganization caused due to rapid industrialization. 

· Religious or cultural causes – religious mendicancy is not only tolerated by also supported by a large section of Hindu, Muslim and Christian populations. Similarly, members of the transgender communities collect alms and donations at family ceremonies under religious and cultural sanction. 

· Biological causes – including sickness or disease, physical disability or deformity, mental infirmity and old age. In this leprosy along with its associated discrimination is a major cause of beggary.  

By ignoring any of these reasons, specially enacted anti-beggary and anti-vagrancy laws require every able bodied and even disabled person to follow an industrious way of life and accept wage labor on any terms.

Post-independence, these laws were continued with minor amendments in most cases and no substantive changes made to the punitive schemes of earlier laws or the spirit with which pre-colonial laws were enacted. Similarly, the Indian Railways Act, Police Acts and Municipal Acts, in many states are used to restrict and prohibit begging in certain areas. 

Beggary laws

Most of the laws echo the provisions of the BPBA that is applicable in Maharashtra and Delhi. This law adopts the following structure: 

Structure of the Bombay Prevention of Begging Act












NB: The police or person making the arrest may also keep the person arrested in the Receiving Center prior to his/her production in court.

There are, however, some areas of dissimilarity. For instance, the Haryana, Tamil Nadu and Punjab laws distinguish between the diseased, able bodied and physically disabled beggars and provide for separate treatment and detention facilities. In these laws, a medical assessment is required to determine appropriate detention facilities where the person apprehended shall be housed. 

Another point of difference is the variation of age prescriptions in the definition of “child”. This may be due to varying age prescriptions in state Children’s Acts that were in force before the enactment of the national-level Children’s Act, 1960 (which following two successive amendments is now the Juvenile Justice (Care and Protection of Children) Act, 2000 (JJ Act). As Table 1 below demonstrates, other than the Sikkim law, none of the laws have been updated with developments in law in relation to juvenile justice. However, it must be noted that the JJ Act overrides any other law that provides for detention, prosecution, penalty or sentence of imprisonment of juveniles in conflict with the law,
 hence provisions prescribing treatment of persons below the age of 18 are now redundant.

	Table 1

Age of children in beggary laws

	State
	Law referred to
	Age of male child
	Age of female child

	BPBA
	‘Children Act’ relating to neglected and delinquent children in force in the territories


	18
	18

	AP Law
	Andhra Pradesh Children Act, 1920


	<16
	<16

	Goa Law
	Children Act, 1960


	<16
	<18

	Karnataka law


	
	<16
	<18

	Haryana law
	Haryana Children Act, 1974


	
	

	HP law
	East Punjab Children Act, 1949, Children Act, 1960


	<16
	<18

	Punjab law


	
	<16
	<16

	Sikkim law
	Juvenile Justice (Care and Protection) Act, 2000


	<18
	<18

	TN law
	Children Act, 1920


	
	

	Bengal law


	
	<14
	<14


Some laws differ from the BPBA more significantly than others. These are: 

· HP Law

The HP law makes no provision for the detention of beggars in beggar homes.
 Instead the court, in cases where the person is neither born nor domiciled in HP, may, after making a declaration that the person is a beggar
, order his/her removal from the area if it is in the interest of the general public.
 Failure to comply with such order may lead to an imprisonment term of three months with penalties up to Rs. 500/-.
 If the person is domiciled in HP then and her/his removal is not in public interest, then such person may be imprisoned for up to 3 months.
 

A second significant point of divergence in the HP law is that it also prescribes specific punishments for living on the earnings of the beggar
; and procuring, inducing or taking a child or female for the sake of begging.
 These provisions are similar to Sections 4 and 5 of the Immoral Trafficking Prevention Act, although the penalties prescribed under the beggary law are considerably lesser.

There is little information on how the HP law is being implemented and its impact on the prevention of beggary. However, structurally, the HP is perhaps the most dissimilar in content to the laws that have been reviewed in this document. 

· Bengal Law- unlike all the other laws – the Bengal law continues to be the “Bengal Vagrancy Act, 1943”- a legislation that also continues to be enforced in Bangladesh. Other than the nomenclature used, there is little difference in the Bengal law that sets it apart from the rest of the beggary laws. Like the HP law, the Bengal law also empowers the magistrate to order a beggar’s relocation. 

· Karnataka law- has been amended three times- in 1982, 1988 and most recently in 2003. The 1982 amendment established a Central Relief Committee to supervise, direct and control matters relating to the administration of relief.
 It also established Local Committees to administer the law at the local levels.
 Other than this mechanism, there is little that distinguishes the Karnataka law from the BPBA. There is also a slight modification in procedure – a person arrested under this law is taken to the receiving center.
 The officer-in-charge of the receiving center then makes inquiries into whether the person arrested is a beggar.
 The officer-in-charge can then release the person arrested if satisfied that upon release s/he shall not resort to beggary. If the officer-in-charge does not release the person then s/he is produced before the magistrate and the procedure applied in the BPBA and most of the other laws is adopted. 

The Karnataka law is also unique in that it clearly provides that the law shall not be brought into force “unless the State Government is satisfied that suitable facilities exist for the relief of beggars”. Unfortunately the term “suitable facilities” is not defined in the law. However, despite this stipulation and the provision for supervisory mechanism under this law, a 2010 social audit of this law by civil society groups found that the facilities provided under this law is nowhere close to meeting the requirements of the large number of persons arrested under this law.
 This report also found that neither the Central Relief Committee nor the Local Committees have been duly appointed. 

· AP law, in addition provisions on court ordered detention, also allows for voluntary admission into certified institutions, as long as persons requiring such admission are able to satisfy the Superintendent of such institutions that they are beggars.
  However, this provision does not necessarily ensure access to relief centers, as has been noted by the Andhra Pradesh High Court- “beggar homes established are not enough when compared to the population of beggars in the state”.
 

1.
Objectives of the laws 

The BPBA is aimed at the prevention of begging by adopting two strategies- a practice followed by most of the laws examined – as mentioned earlier these are:

· For the detention, training and employment of beggars and their dependents
· For the custody, trial and punishment of beggar offenders

The Karnataka law is the only that mentions the relief and rehabilitation of beggars as one of its objectives. 

2.
Definition of “Begging”

The definition of begging in the Section 2(1)(i) of the BPBA is echoed in all the other state laws on begging. 

a) soliciting or receiving alms in a public place, whether or not under any pretence such as singing, dancing, fortune-telling, performing or offering any article for sale; 

b) entering on any private premises for the purpose of soliciting or receiving alms;

c) exposing or exhibiting with the object of obtaining or extorting alms, any sore, wound, injury, deformity or disease whether of a human being or animal; 

d) having no visible means of subsistence and, wandering about or remaining in any public place in such condition or manner, as makes it likely that the person doing so exists by soliciting or receiving alms;

e) allowing oneself to be used as an exhibit for the purpose of soliciting or receiving alms.

but does not include soliciting or receiving money or food given for a purpose authorized by any law, or authorized in a manner prescribed by any law or authorized in the manner prescribed by…”

     (Emphasis Supplied)
Variations in the laws: 

· The AP law clarifies that soliciting or receiving alms should be for “one’s own subsistence or for the subsistence of his dependents and includes allowing a child in his custody to solicit or receive alms”.
 

· The Goa law does not criminalize begging under the pretense of singing, dancing, fortune telling, etc. 

· Karnataka
, HP
 and Sikkim
 laws, also include a definition of “alms” as –“anything given gratuitously to a beggar, such as money, cooked or uncooked food, grains or clothing, or any other thing of value.”

· There are also distinctions between the persons exempted from the definition of beggars. Hence in Karnataka
 and Sikkim
 -- duly licensed religious mendicants, duly permitted collection of alms in the performance of religious vow or obligation without being a nuisance, or a student collecting alms to pursue education -- are exempted from penalties. 

· The HP law also includes a definition of a beggar- a person found begging – although begging can be inferred if the person has “no visible means of subsistence”, etc. 

3.
Procedure 

As represented in the above diagram, any police officer or person authorized may arrest a beggar without a warrant and produce him/her before the Magistrate
. In some states, prior to the person’s production in court, s/he may be taken to the police station
 or to a receiving center
. 

The Magistrate will then conduct a “summary inquiry” to assess whether the person arrested is a beggar. If the Magistrate relies on the Probation Officer’s report then s/he must also explain the contents of the report to the accused as well as give him/her the opportunity of producing relevant evidence.
 On completing the inquiry, the court must record there are three options available to the Magistrate- order the person’s release if s/he is not found to be a beggar,
 release the beggar with an admonishment on furnishing a bond,
 or order her/his detention in a certified center.
 

In laws that prescribe separate treatment (AP law, Haryana law, Punjab law, Tamil Nadu) for the following categories: 

· Adult able bodied persons physically capable of manual labor

· Adult persons not capable of manual labor

· Persons suffering from contagious diseases, leprosy being one of them. 

A medical examination is ordered to determine the nature of detention -- adult able-bodied persons are detained in workhouses and put to manual labor, those not capable of manual labor are detained in special homes, those suffering from leprosy in ‘Lepers’ Homes’, ‘lunatics’ in mental institutions, etc. A point to be noted here is that inability to work is not an exemption for penalties or detention if judged a beggar. On the contrary, some state laws, such as Section 12 of the Haryana law empowers the State Government to release a person before the expiration of her/his detention period s/he “has been cured of a disease or is in a fit state of health to earn his living..”

Some laws contain specific provisions for the determination of children’s ages in order to transfer them to the juvenile justice system. 

The detention period may be upto 3 years for first offence
 and upto 10 years for subsequent offences.
 In cases of serious offences as described in Section 11 of the BPBA on penalty for employing or causing persons to beg, the court may order a term of imprisonment. Other than detention the Bengal law also provides for rigorous imprisonment for failure to comply with the orders of the court,
 refusing to accompany the officer
 or refusing to submit to a medical test after an order of detention has been passed.

In cases where detention is ordered, the beggar is sent to a receiving center from where s/he is taken to the certified institution.
 

Other than the beggar, the court may order the detention of her/his dependents (which could include aged parents or children), even if such person was not engaged in begging
, and in cases of ‘incurable beggars’ – meaning those who are blind, crippled or ‘otherwise incurably helpless’—indefinite detention may be ordered.
 However, all laws allow the dependent an opportunity to show cause against an order of detention
. The AP law empowers the court to grant custody of children to a “suitable person”.
 The Karnataka law is slightly different in this regard as there is no provision for the detention of dependents. 

Both the AP and Karnataka laws have no clauses allowing for the indefinite detention of incurable beggars. The TN law on the other hand is more specific, hence in addition to the provision of indefinite detention of incurable beggars it also provides, in Section 10 A, for the indefinite detention of a leper in a leper asylum and Section 12A for the indefinite detention of juvenile lepers in a leper asylum. However, in so far as detention of incurable beggars is concerned, most of the laws provide that the decision for indefinite detention is to be made by the officer in charge of the special home where such a person is detained. 

4.
Mechanisms provided 

The mechanisms and institutions involved in the implementation of this law are:

· The police or authorized personnel making the arrest

· The court or “beggars’ courts”– mostly the first class magistrate or specially designated magistrate in the jurisdiction before whom the person arrested is produced. 

· Receiving Centers or “reception centers” - most laws provide for receiving centers that are manned by supervisors. These are places where arrested persons are kept temporarily, and in most cases this is prior to being detained in certified centers or other institutions. 

· Certified institutions or “beggars’ homes”– for the detention and rehabilitation (training and employment) of beggars. As mentioned earlier, some states have workhouses
 for the able bodied and special institutions
 for those unable to work, or those requiring treatment.
 In most laws providing for workhouses – detention in workhouses may be ordered instead of sentencing a person for the offence of begging.
 None of the laws provide any stipulations on payments to be made to beggars for work done in workhouses. However, the rules to the laws may make provision for payment for work done. For instance, Rule 31 the Delhi Prevention of Beggary Rules, 1960 provides for ‘payment of gratuity to inmates and outside work’ in accordance with rates fixed by the Chief Commissioner.  

Another aspect to be noted is that while detention may be ordered by courts, implementing agencies (defined below), particularly personnel in charge of certified homes, are vested with the power to release inmates conditionally or unconditionally before the expiry of the detention period after due consideration and assessment.  

The numbers of certified institutions vary from state to state. However, it appears that none of the states have adequate numbers of certified institutes. These institutions are meant to provide “teaching of agricultural, industrial or other pursuits”, maintain and meet education and medical needs of detenues.  Only the AP law enlists some of the services that may be provided in certified homes (i.e. workhouses and special institutions) for the ‘public uplift of its inmate’,
 these are: 


· training in arts and crafts

· training in agriculture and poultry

· establishment of an industry 

· primary education 

· education in morals and conduct in every day life

· health and medical care

It must be noted here that all those apprehended under beggary laws may not be sent to a detention center. Pursuant to the medical examination conducted, those afflicted by mental ailments are sent to the “lunacy asylums” under the “Lunacy Act(s)”, those suffering from leprosy sent to “leprosy asylums” under the “Lepers Act(s)” and children sent to institutions under the juvenile justice system. There is, however, no separate stipulation for the physically disabled or the drug dependent. 

· Monitoring and advisory mechanisms- most laws stipulate that Visiting Committees be appointed for each receiving center and certified institution.
 The duties and responsibilities of such visiting committees are provided for in the Rules to the laws. 

Some of the laws also contain provisions for the establishment of Advisory Committees to render advice to the State Government or the Chief Commissioner- on matters of managing certified institutions, collecting subscriptions and generally on matters relating to the administration of the law.
 

· Implementing agencies

Under the BPBA, the Chief Commissioner is vested with the overall responsibility of implementing the law including notifying certified institutions and appointing Visiting Committees, Advisory Committees, Chief Inspectors and other Inspectors of Certified Institutions and Probation Officers. In most other states, the State Government appoints all implementing officers- primary among them is the Chief Inspector of Certified Institutions who supervises the work of other implementing officers.
  On the other hand, due to the divergent practice adopted in the HP law, no implementing authorities have been identified. As has been mentioned above, the Karnataka law puts in place a Central Relief Committees and Local Committees to oversee the implementation of the law.
 

The Chief Inspector in all the states is vested with the responsibility of management and discipline of Receiving and Certified Centers
 as well as matters of disciplinary imprisonment,
 transfer of inmates to other institutions,
 etc. Importantly, the Chief Inspector may also allow the conditional release of the inmates
 and in some cases even sanction their unconditional release after the completion of three months of court ordered detention.
 Under the Karnataka law, the Central Relief Committee undertakes most of these functions.
 

None of the laws clearly define the functions of the implementing agencies/ officials and their functions, leaving it to the discretion of the Chief Commissioner or Chief Inspector. Even the role of the Probation Officer or the case worker -- who is one of the most crucial functionaries under these laws, given that they are the first to make contact with persons arrested in Receiving Center and prepare a report based on which detention orders are made, is not provided for in the substantive law. Hence although the laws mention training and employment of beggars as one of its objectives, the substantive law provides little direction on measures to be taken by implementing agencies to realize this objective. Only the Bengal law in Section 17 mentions that “the Manager or a vagrants’ home shall use his best endeavors to obtain outside the vagrant’s home suitable employment for vagrants.” Other than this minimal directive, the focus of these laws is on detention and discipline.

Finally, most of these laws contain clauses that recognize and enforce funding commitments made by local authorities for the implementation of the law.
  Some laws also allow for a cess to be collected for the implementation of these laws.
 



The law and its practice
Definition of “Begging” and its consequences
Consequent to a 1990 writ petition filed before the Bombay High Court, a Commission was appointed to look into the functioning of the BPBA. Foremost amongst the recommendations made by this Commission was
: 

“Need for a new law: The [BPBA] is totally outdated and cannot achieve the stated objectives and therefore needs to be abolished, without any delay. The Commission recommends that Government may introduce a new law, which will be in tune with modern thought.” 

The Commission then went on to recommend various measures, including a redefinition of begging. The Delhi High Court in Ram Lakhan v State observed - “the way in which the Act defines begging is over inclusive and raises the possibility of a constitutional challenge to the Act”. The definition provided brings within its ambit not only acts of actually receiving or taking alms but allows an inference of begging to be drawn from the appearance of a person i.e. - “having no visible means of subsistence and wandering about in public places”. Preparatory acts such as entering private premises for the purpose of soliciting alms are also included in the definition.
 

Further, the inclusion begging under the pretense of “singing, dancing, fortune telling, performing or offering any article for sale” obfuscate the distinction between “begging” and the actual delivery of services in public spaces. Particularly affected by this definition are de-notified and nomadic communities. Nomadic communities include singers, dancers, street performers, acrobats, fortune tellers, and those earning their living from selling medicinal herbs, iron implements, goods made of bamboo or leaves such as mats, brooms and so on. This part of the definition therefore “qualif[ies] nomadic tribes to the last detail as beggars”
 Finally, the definition also covers “exposing or exhibiting” wounds, injuries or deformities or allowing oneself to be used as an exhibit. All of these aspects may not have a direct nexus with the act of begging. 
Hence this overbroad definition serves to criminalize “ostensible poverty” – a term coined by Usha Ramanathan
 who explains --  
“ostensible poverty may require no specific, or even general act or conduct to acquire the attributes of criminality; dire poverty that is visible and witnessed in public spaces could attract the exercise of the authority of law. The class of persons who may be the intended subjects of a law that deals with this phenomenon of ostensible poverty have been defined as ‘status offenders’ i.e. they offend by being who they are and not by doing what they do’ 

Practice reveals that this provision has indeed been used to apprehend those whose main crime has been to appear poor. Notable categories of persons arrested regularly under beggary laws are: 

· Persons with mental Illness. 
· Aged
· Persons affected with leprosy.
· Disabled
· Persons abandoned by the families itself for range of factors.
· Drug- dependent persons.
· Working homeless persons.
· Single women, mostly victims of domestic violence or abuse.
· Transgender.
· Certain De-notified tribes.
· Able bodied but not working persons.
· Able bodied but involuntarily unemployed
· Performing artists
· Children
· Those in homeless families and need to support their families
· Very small children who are not fed by parents for various reasons
· Children of DNTs
· Children of Adult beggars
Prof Pandey classified those who begged into the following categories: 

a) Child or beggars 

b) The physically disabled

c) The mentally disabled or insane 

d) The diseased 

e) Religious mendicants 

f) Casual beggars

g) Professional beggars (including communities that ‘consider begging as their profession and indulge in begging as a traditional or customary activity.)

h) Exploiter beggars (those involved in organized beggary)

The aspect and motive and intention behind begging was raised by the court in the Ram Lakhan case. On enquiring into the reasons why a person begs the court enlisted the following categories: 

1. Persons who are downright lazy and don’t want to work

2. Alcoholics and drug addicts needing finances 

3. Persons at the exploitative mercy of a right leader of a beggary ‘gang’ 

4. Persons who are starving, homeless and helpless. 
The court noted that the law does not explicitly distinguish between the beggars although they should be treated differently under the law. Hence ‘professional’ beggars falling in the first category can be detained. However addicts and the exploited in the third category need not be detained, instead the reason that leads them to beg should be addressed i.e. de-addiction and release from the exploitative clutches of the beggar ‘gangs’.  The fourth category driven by necessity and to remain alive signifies “a disgrace and failure of the State”. The court went on to state that “[P]revention of begging is the object of the Act. But one must realize that embedded in this object are the twin goals. Nobody should beg and nobody should have to beg.”

This overbroad provision is regularly used to apprehend homeless populations whose crime is their manifest poverty. 

INSERT APPROPRIATE CASE STUDIES AND PROVIDE NUMBERS WHERE AVAILABLE. 

Other than ostensible poverty, “solicitation of alms” in public places is criminalized under this definition. Here again, not all forms of solicitation of alms is illegal, as a person may be granted a permit to solicit alms. As the Delhi High Court in Ram Lakhan elucidated
“A permit holder soliciting alms in terms of the permit would, therefore, not be regarded as begging, though he essentially does the same thing as one without such a permit. Legitimate and authorized charities, therefore, who collect alms for the needy cannot be said to be indulging in begging as defined in the said Act. So, the definition is essentially targeted at solicitation of alms by individuals.”

(Emphasis Supplied)
Other than authorized charities, the law also exempts givers of alms from any penal consequences, although givers and takers are equal participants in the act of beggary. Therefore, the selective targeting of an individual’s soliciting of alms, allows for differential treatments of – (a) alms givers, (b) institutions/ organizations or ‘legitimate and authorized charities’ aforementioned. This form of differential treatment poses a challenge to equality rights under Article 14 of the Constitution, as it does not meet the test of reasonable classification based on intelligible differentia. Further, it also poses a challenge to the right to freedom of expression guaranteed under Article 19 of the Constitution and the right to life and liberty under Article 21. This issue was considered in the Ram Lakhan case—while considering the question of ‘legitimacy of begging’ the Court explained: 
“What does a beggar do? He solicits alms by words spoken or actions expressed. And, it would be instructive to remember that Article 19(1)(a) of the Constitution guarantees to all citizens the right to ‘freedom of speech and expression’. Would begging, therefore, not be covered by this guarantee? Just as an advertisement of a product would be within the perimeter of this valuable fundamental right, begging, too, could fall within it. After all, begging involves the beggar displaying his miserable plight by words or actions and requesting for alms by words (spoken or written) or actions. Does the starving man not have a fundamental right to inform a more fortunate soul that he is starving and request for food? And, if he were to do so, would he not be liable under the [BPBA] for being declared as a beggar and consequently deprived of his liberty by being sent for detention at a certified institution? Does this not mean that the said Act leads to a deprivation of liberty on the basis of a law, which runs counter to the fundamental right of freedom of speech and expression? Does this, therefore, not mean that even the fundamental right of life and personal liberty, which is enshrined in Article 21 of the Constitution, is also violated? 
(Emphasis Supplied)

The court then quoted with approval, the US court’s observation in People of New the State of New York v Eric Schrader – “no rational distinction can be made between the message involved, where the person standing in the corner says ‘Help me, I am homeless’ or ‘Help the Homeless’.  The court then went on to hold that when viewed in this light, begging is a part of the right to freedom of expression, and hence can be subjected to only reasonable restrictions. As the court was not called upon to decide on the validity of the BPBA, it ruled that persons arrested under the BPBA should not be detained as a rule and instead the court must enquire to see if s/he can produce a defence of necessity – “a situation where the person has no legitimate alternative to feed and clothe himself or his family. Similarly where it is apparent that the person was found begging under exploitative command of others, he ought not be deprived of his liberty by being sent to a certified home.” 
Following this analysis the Court provided guidelines for enquiry that should be followed prior to ordering detention
- holding that detention may be ordered bearing in mind the ‘interest of the beggar’. Only by following this procedure would the constitutional standard of ‘reasonable’ restrictions on the exercise of fundamental rights be met. 
However, the implementation of law shows that this procedure is rarely, if ever, followed. First, the broadness of the definition allows for the arbitrary arrest of persons appearing to be destitute- something done regularly through raids and ‘round ups’. Second, the person arrested is rarely given a chance to defend her/himself adequately or provided access to legal aid. This indicates that the directions of the Court in Ram Lakhan case is yet to be translated into practice in the jurisdictions it applies, despite the lapse of five years since this judgment was pronounced. (IS THERE ANY RECENT STUDY TO SHOW THAT THE PRACTICE ADOPTED BY THE COURTS IN DELHI AND MAHARASHTRA CONTINUE TO BE THE SAME)  Courts continue to follow the letter of the law, which, as is hopefully demonstrated above, is premised on archaic and prejudiced perceptions. The overbroad definition and its resulting practice is therefore, violative of fundamental guaranteed under Articles 14, 19 and 21 of the Constitution. 
This is a matter of pressing concern given that the beggary laws allow for detention up to 3-10 years of the person arrested as well as their dependents. The severity of this restriction cannot be considered reasonable under any circumstances. It is popularly argued that beggary laws are justified as beggars create public nuisance.
 (A FOOTNOTE IS REQUIRED) However, it must be noted that under the Indian Penal Code, the offence of public nuisance attracts only a fine of Rs. 200/- and no term of imprisonment. The severity and disproportionality of punishment meted out to those found ‘begging’ shows that poverty is still criminalized in independent India, despite the constitutional goal identified in Article 41 of the DPSP -- that the State make ‘effective provisions’ to secure the rights of persons facing “undeserved want”.
 
The effect of the definition is neatly encapsulated by Usha Ramanathan’s observation
: 

“The breadth of identity by definition, and the idea of presumed criminality of the ostensibly poor, has clearly settled comfortably into the reading and rendition of the law. The perception of the proximate poor as fearful and threatening has proced to be easy to accommodate within this expanded relationship between poverty and crime. The invocation of the BPBA to put away a community of persons who the law projects as offenders, and therefore, as persons whose criminal propensity need not be doubted, is a striking statement about the remarkable power of the definition.”
Procedural deficiencies  
In consonance with the definition, the procedures prescribed are excessive and the manner of enforcement extra-constitutional. Some salient aspects are: 
a. Arrests without warrant 

As mentioned earlier, the police or persons designated may arrest persons fitting the overbroad definition without warrants. Way back in 1981, Prof. B.B. Pandey observed that the “wide powers of arrested are unhibited[ly] excercized.”
 This continues to be the case (INSERT CASES OR FIGURES) with most arrests being made through routine raids and round-ups, wherein “teams of policemen and women with lay aides and armed with sticks conduct periodic drives against homeless populations, rounding up men, women and children, whose only crime is that they are manifestly penniless and unwashed”. (TAKEN FROM THE PETITION- NEEDS A FOOTNOTE). 
Across the states, round ups and raids are conducted regularly before any major events, for instance before the Commonwealth Games held in Delhi in 2010, or due to an impending visit by a dignitary such as senior officials or VIPs.  Raids are most often conducted during beautification drives in cities.
In 2005-2006 findings of a survey of persons arrested under the BPBA in Delhi conducted by legal aid lawyers is excerpted below: (excerpted from the petition- NEEDS A FOOTNOTE THAT SHOULD INCLUDE A BRIEF DESCRIPTION OF THE STUDY PARTICULARLY A DESCRIPTION OF THE SAMPLE)

a) A third of the arrested persons were between 19-30 years old. Fourteen of the interviewees were 18 and under therefore should not have been arrested as the anti-begging law only applies to adults (over 18 years). A surprisingly large number of arrested person were over 60 years old (16.0%) which raises serious question and how people can be arrested for “having no visible means of subsistence” when they are of retirement age and are entitled to a pension.

b) Only 11.6% of the arrested persons were originally from Delhi. Roughly a quarter were from Uttar Pradesh (26%) followed by Bihar (15.2%), Madhya Pradesh (9.6%) and West Bengal (6.4%). The most predominant reason for leaving their native places was the lack of employment available and half of all interviewees not from Delhi said they came to Delhi in search of work. 

c) The majority of the arrested people were employed (81.8%). They were predominantly working as labourers (16.6%) and vendors/hawkers (13.4%). 6.5% said they were unemployed and only one person said he was a beggar. 11.3 claimed to be Sadhus, Priests and other religious persons. The majority earn below the Delhi Minimum Wage for unskilled labour (Rs. 96 per day). 40% earn below UN poverty line ($1 per day).

d) An overwhelming 94.6% of people did not know the reason of their arrest. Only two people said they were begging at the time of arrest.  Almost half of them said that they were forced into the van at the time of arrest and a large number of interviewee said that they were deceived into getting into the van by being told they would get some work. Most of the people were taken to Remand Classification Centre after their arrest. 

An 2006 study conducted by ActionAid
 (NEED A COMPLETE CITATION) India in 3 states showed that the implementation of laws varies according to the administrative systems in each state. Hence in some states, such as Uttar Pradesh, beggary laws are seldom implemented due to the lack of necessary sytems and infrastructure. A few states have laws that are duly implemented – an example being Tamil Nadu. Still in others, there is no law on beggary but executive orders, which are used to apprehend alms takers – Rajasthan being an example. 
Responses collected from alms takers in Rajasthan demonstrated the following attitudes vis-à-vis the police: 

1. The Police arrest alms takers whenever they feel like it without any valid reason. They can even arrest persons based on suspicions rather than on actual facts. 

2. Any alms takers under the influence of alcohol may be arrested. 
3. The Police never treats alms takers as human beings. 

4. Selling small items such as mineral water bottles on the streets may suddenly lead to arrests. 

5. Police may also arrest alms takers on valid grounds such as ticketless travel or gambling. 

6. Round-ups take place during the visit of senior officials and VIPs. 

In Uttar Pradesh, where the law is hardly implemented, it was found that the Police officers are indifferent to the existence of the law. While there were no round-ups reported in the preceding 3 years, beggars have been arrested on account of activities other than begging. One of the reasons behind the absence of round-ups is the lack of proper homes to house beggars. 

In Tamil Nadu, specifically Chennai, it was found that police do not view beggars as criminals unless they “become public nuisance”, by their mere presence. Although not many arrests are carried out, policemen tend to finish the process as fast as they can, in order to reduce their time with the beggars. Upon arrest, the beggars are taken to the police station and then produced in court. Requirements for arrest are never adhered to. There are also some reports of police extortion. In most cases police warn and then chase beggars away often times with beatings. Round-ups or shift arrests and beatings become occur more frequently and extensively when somebody complains about beggars or if they are found in areas they are not wanted – for instance in an area where a theft or robbery has taken place, or if a minister needs to pass through the area. 

It is observed that Police often resort to violence – beatings with lathis -- while either removing beggars from a public place or while conducting arrests. Reporting on the process of arrest, a 1980 report
 on begging in Delhi observed:  

‘The normal routine of the anti-begging squad is to go out every morning to places like the vicinity of railway stations, the inter-state bus terminus, temples ad mosques. The squad usually consists of two men constables, two women constables and two or three of their henchmen who are long term residents of the Certified Institution. They seize such persons as they think are beggars – not may are caught while soliciting alms – and push them into the van and then move on for the next quarry. If the victim asks why he is seized or where he is being taken or struggles against being pushed into the van, the captors’ lathi comes down heavily on him.”

(THIS PARA COULD BE REPLACED WITH SOMETHING MORE RECENT)
An illustration of severe violence is Sharada’s case—(EXCERPTED FROM THE PETITION-NEEDS A SOURCE) for Sharada, a resident of Delhi’s Rachna Golchakkar, begging at traffic signals was her sole means of survival. During a violent raid aimed at capturing as many people as possible, Sharda was pushed by an officer leading her to fall down a fleet of stairs. She was 18 at the time and pregnant. The police offered no assistance instead her people took her to hospital where she realized that she had lost her child. 
Another important consequence of the mode of arrests followed is there s no effort made to inform family members of the arrest or where the arrested person is taken. Family members, who are already impoverished and destitute, seldom have the wherewithal to seek out their arrested family member and face harassment and ill-treatment at the hands of police and other persons of authority while determining the arrested family members’ whereabouts. There is also a high chance of family members and dependents being detained with the arrested person if s/he is determined to be a beggar by the Court. This amounts to enforced disappearances of persons primarily due to their impoverished condition.  
INSERT CASE STUDIES OR A WRITE UP TO DEMONSTRATE THE ABOVE 
POINT

Alternatively, the Police may shift or remove beggars from their location, instead of arresting them. The ActionAid study reveals that beggars find such removals extremely distressing. Removal operations oftentimes happen in the middle of the night, along with confiscation of belongings and destruction of makeshift homes and possessions within. 

Salient features of practices adopted in this section are: 

· Arrests are conducted during raids and round-ups, of persons who are not necessarily found to be begging

· Arrests and removals are accompanied by violence, particularly beatings with lathis

· Persons arrested are not informed of the reasons or grounds of their arrest

· Family members of the person arrested are not informed of either their arrest or where the person has been taken. 

The procedure adopted in conducting arrests and effecting removals are in utter violation of fair trial norms and natural justice. Removal of persons without arrest, also pose challenges to the constitutionally guaranteed freedom of movement under Article 19. (IS IT POSSIBLE TO QUOTE CASE STUDIES FROM HP/WB HERE) While it may be argued that individual officers and administrative systems are culpable for these violations, the laws allow such events to occur by empowering the police to arrest without warrants. Even in states where the beggary laws are not duly implemented, their very existence creates the potential for abuse and harassment. 
Additionally, another commonly observed practice in relation to arrests is that at the time of arrest or subsequently during physical examinations, there is confiscation of all belongings, including cash. However, there is no receipt given for the confiscation and nor are the belonging returned. In the lawyers’ study quoted earlier, it was also observed that: 

“Of 185 persons [interviewed], 123 said they had had money on them at the time of arrest. 14 people had over Rs. 500/-. Only one person was given a receipt for the money taken and 58.6% did not understand why their money had been taken.”
The granting of wide powers of arrest without any corresponding provisions ensure police/State accountability
, particularly vis-à-vis the destitute and severely marginalized, leaves the scope for exploitation wide open - a travesty of epic proportions.   
b. Trials 

Once arrested the person is brought to court where s/he is subjected to a summary inquiry followed by a summary trial. In Delhi and Maharashtra, persons arrested are produced before specially designated beggar’s courts. Although persons arrested are to be produced before courts within 24 hours, it has been observed through practice that this is seldom done. 

In all such cases, prosecutors appear on behalf of the State but there is usually no one to represent the beggars. As Prof. B.B. Pandey observed- “The court room seem(s) too big and the procedures too imposing for the dehumanized herd of men and women”.
 He also observed that summary inquiries in uncontested cases lasted for less than two minutes. 
In fact, it is very rare for elementary procedures of law to be applied in court. Although criminal procedural law is premised on an assumption of innocence till proven guilty, persons arrested are rarely given the opportunity to rebut charges and little or no evidence is produced or even sought. Even if the person arrested is given an opportunity to speak it is unlikely, given their dehumanized state caused by impoverishment and illiteracy, that such a person will be able to present coherent arguments. There is no effort to facilitate access to legal aid – a Supreme Court recognized fundamental right and a statutory right of all indigent persons. Instead large numbers are sentenced by judges based on whimsical considerations and the arrested person’s impoverished appearance. Prof. B.B. Pandey relates an incident that provides a glimpse into how such inquiries are conducted: 
“One magistrate relied on a curious method of arriving at the material conclusion by subjecting the hands and feet of the alleged beggar to close physical examination: rough, coarse and blistered hands and cracked feet meant living through hard work and not beggary. The method was simple but effective. It led to a ready presumption which the police found difficult to rebut.”
The ActionAid study in Tamil Nadu found that the judiciary tries to dispose of beggary cases as fast as they can. There is no hearing, and the Magistrate relies solely upon the judgment of the police. Oftentimes the magistrates do not allow the person arrested to speak or put their case forward or facilitate legal representation. In rare cases where the person arrested is legally represented, the court tends to focus solely on evidence produced by the Probation Officer, even though the law provides that the Magistrate should consider (1) the age and character of the arrested person (2) circumstances and conditions the person arrested was living; in addition to reports of the Probation Officer. In cases like this, the Probation Officer’s report is not released before the trial, providing limited scope for countering its contents. In fact, Section 5(7) of the BPBA, explicitly provides that the Probation Officer’s report should be treated as confidential thereby denying the person arrested access to essential documents based on which a detention order is accorded by courts. 
Few judges adhere to even the limited safeguards provided in the law, let alone the procedure laid down by the Delhi High Court in Ram Lakhan in the areas it applies.
 Here again, discriminatory treatment of beggars is written into the law as allows summary proceedings are allowed, there are minimal and inadequate safeguards and no provision for protecting fair trial rights of persons arrested. The procedure prescribed under the beggary laws do not meet the standards of due procedure required under Article 21 guaranteeing the right to life. 
The laws also provide for the release of persons arrested after due admonishment and furnishing of bonds. In this context, it is important to note that persons arrested will obviously not have the means to furnish bond amounts. Also, as the Delhi High Court opined in the Ram Lakhan case: 

“It is true that the [BPBA], on plain reading, does give the court the power to release the beggar after due admonition. But, that is pre-fixed by the condition that he is not likely to beg again and suffixed (…) with the requirement of furnishing a bond for abstaining from begging and good behavior. This would be wholly inappropriate where the person begs out of sheer necessity or compulsion.” 
The laws also fail to recognize the fact that a person begs out of sheer necessity or compulsion by prescribing stricter penalties for subsequent offences. Given the inadequacy or the total absence of effective rehabilitation services in detention facilities, stricter penalties for repeat offences amounts to repeatedly penalizing what is patently a continuing offence—this is in breach of the protection against double jeopardy under Article 20 (3) of the Constitution. 
c. Detention in Certified Homes

A person adjudged a beggar in the trial, is ordered to undergo detention in a certified institution. Under Section 2(ii), the definition of a certified institution under the BPBA is any institution for the “detention, training and employment” of beggars and their dependents. However, practice observed in these homes shows the following: 

· The number of homes is not adequate to house the numbers of persons arrested and tried.
 
· The homes that have been certified are mostly in a state of dilapidation and neglect. Most do not even provide basic sanitary facilities. 
· Inmates are provided inadequate nourishment (small quantities of barely edible food), which is oftentimes made conditional on them performing manual tasks. Other basic services such as bed linen, etc. are never washed 
· Persons detained are often subjected to violence from authorities in charge and other staff. 
· It has been noticed that the physical health of able-bodied persons detained in such centers often deteriorate post-custodialization. 
· There have been numerous news reports on mass scale deaths in such certified homes. (INSERT FOOTNOTES)
(PRACTICE INSTRUCTIONS AND CASE STUDIES TO DEMONSTRATE THE ABOVE POINTS COULD BE INSERTED)
On the other hand, training facilities are barely available and there has been never been assessment of whether such facilities have been effective in rehabilitating beggars- in terms of whether the training provided aids inmates in getting employment upon release. It has also been found that most of the funds that are allocated for the upkeep of such homes are used in paying the salary staff with little remaining to be used for the welfare of the inmates. 
Writing n 1981 Prof B.B. Pandey observes: 

“The institutions for able bodied and diseased beggars provide facilities for the inmates vocational training in trades such as agriculture and gardening, weaving, tailoring and sewing, laundry and dry cleaning, bakery, etc. In regard to the impact of various vocational training on the inmates the opinions have differed. Bhatia (1975) opines that the inmates have received little or no benefit from the institutional training. According to him the training programs are not inmate oriented. The NISD study (1980) also reported that “only 42% of the beggar population were imparted vocational training in the institution with a view to rehabilitate them, but recidivism was found high even in this segment. The attitudes of the inmates towards the institution was not constructive as 42%of the inmates felt that the objective of sending them to the institution was to punish them. According to the staff only 26% of the inmates had improved very much and 22% improved only slightly.”
Writing in 2008, Usha Ramanathan quotes:

“In 2001, Badgaiyan had said: the most significant lacuna is regarding the provision of training infrastructure…The home management… has failed to generate enthusiasm among the inmates for the courses that it runs. This is not just because of low motivation of the staff and inmates but also because of poor course selection and the inadequate linkages with employers and the buyers.

In 2007, a scholar writing up the findings of his study on leprosy affected persons in India said of ‘rehabilitation’, that state and NGO sponsored micro-economic enterprises and other income generation schemes, despite notable exceptions, are often ill-matched to the needs that they are set up to serve…”

(THE ABOVE ARE SUGGESTED QUOTES – IT COULD BE REPLACED BY MORE RECENT STUDIES ON CONDITIONS IN CERTIFIED INSTITUTIONS AND THE FACILITIES PROVIDED THEREIN)
Hence detention in certified institutions rarely equip beggars to gain employment upon release and the living conditions in these homes are such that detention is actually far worse than incarceration in jails. In fact, the rules that apply in detention are similar to those that apply in coercive custodial institutions.
 Not only are the detenues’ rights violated by the practice of law but also through the letter of the law- nowhere is this as evident as in Section 29 of the BPBA, a provision present in almost all the beggary laws, which provides that every person detained in a certified institution shall at any time allow his fingerprints to be taken either by the police or the magistrate. Failure to comply with this provision may lead to have the period of detention converted into a term of imprisonment. This draconian provision is in clear violation of the right to privacy – an important aspect of the right to life guaranteed under the Constitution. 
The length of the sentence, with provisions allowing for detention of dependents and indefinite detention for the incurable, are all penal measures and are viewed as such, specially without any effective provision for rehabilitation. 

Crimes associated with beggars: 

Arguments for the continuance of beggary laws are based on a number of assumptions such as -begging is an easy way to earn a living or that beggars are fundamentally lazy, and apprehensions -- primarily that the presence of beggars is a source of other crimes. As discussed in the introductory segment, these arguments are often times based on perception and bias and seldom answer the following questions: 

1. What are the crimes associated with begging?

2. How rampant are these crimes? 

3. How far have beggary laws been useful to prevent these crimes? 

4. Do such crimes fall within the ambit of other laws?

Of the offences commonly associated with beggary is trafficking for the purposes of beggary. To address this issue, all the beggary laws have provisions to penalize trafficking. Section 11 of the BPBA 1959, penalizes those employing or causing persons to beg or using them for the purposes of begging.  The HP law has stringent provisions on this issue. 

However, similar clauses relevant to trafficking of children are present both in the Indian Penal Code and the Juvenile Justice (Care and Protection) Act, 2000 (“JJ Act”). These are:  

Section 363A. (Indian Penal Code) Kidnapping or maiming a minor for purposes of begging: —
(1) Whoever kidnaps any minor or, not being the lawful guardian of a minor, obtains the custody of the minor, in order that such minor may be employed or used for the purpose of begging shall be punishable with imprisonment of either description for a term which may extend to ten years, and shall also be liable to fine.
(2) Whoever maims any minor in order that such minor may be employed or used for the purposes of begging shall be punishable with imprisonment for life, and shall also be liable to fine.

(3) Where any person, not being the lawful guardian of a minor, employs or uses such minor for the purposes of begging, it shall be presumed, unless the contrary is proved, that he kidnapped or otherwise obtained the custody of that minor in order that the minor might be employed or used for the purposes of begging, to prevent kidnapping or maiming a minor for the purposes of begging. 
Section 24 (JJ Act) Employment of juvenile or child for begging.-(1) Whoever employs or uses any juvenile or the child for the purpose or causes any juvenile to beg shall be punishable with imprisonment for a term which may extend to three years and shall also be liable to fine.  (2) Whoever, having the actual charge of, or control over, a juvenile or the child abets the commission of the offence punishable under sub-section (1), shall be punishable with imprisonment for a term which may extend to one year and shall also be liable to fine.  
 

Additionally the Immoral Trafficking Prevention Act, (“ITPA”) aims to prevent trafficking of women from sexual exploitation and criminalizes soliciting for sexual services. 
That trafficking persons for the purposes of begging is a heinous crime is not denied. However, the question is whether such a provision is required in a beggary law, or whether such provisions can be accommodated into existing criminal provisions/laws that address the offence of trafficking. 

Further, any other crime that a beggar may be associated with may be covered under general criminal laws, such as:  
1. Public nuisance 
Section 268. Public nuisance: A person is guilty of a public nuisance who does not act or is guilty of an illegal omission which causes any common injury, danger or annoyance to the public or to the people in general who dwell or occupy property in the vicinity, or which must necessarily cause injury, obstruction, danger or annoyance to persons who may have occasion to use any public right. 
A common nuisance is not excused on the ground that it causes some convenience or advantage.

Section 290. Punishment for public nuisance in cases not otherwise provided for:  Whoever commits a public nuisance in any case not otherwise punishable by this Code, shall be punished with fine which may extend to two hundred rupees.
2. Offences to the body and property provided in the IPC- criminal intimidation, wrongful restraint, wrongful confinement, grievous/simple hurt, theft, etc. 

3. Violation of laws regulating street traffic and motor vehicles – provisions and police directions under these laws that criminalize the giving of alms are aimed at ensuring the flow of trafficking and preventing motor accidents from taking place. 

4. Drug trafficking and use- The Narcotics and Psychotropic Substances Act prohibits “cultivation, production, manufacture, possession, sale, purchase, transportation, warehousing, consumption, inter-State movement, transshipment and import and export of narcotic drugs and psychotropic substances”, except for medical or scientific purposes and in accordance legal permits.
Post independence laws 

(Laws that may be referenced in amendments to the beggary law are highlighted in yellow)

1. Laws to address caste based discrimination/ violence and tribal rights

a. Untouchability Offences Act, 1955

b. Protection of Civil Rights Act, 1955

c. Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989

d. Scheduled Tribes and other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 

2. Laws to protect workers and the right to work

a. Unorganized Workers Social Security Act, 2008

b. National Rural Employment Guarantee Act, 2005

c. Bonded Labor System (Abolition) Act, 1976

d. Contract Labor (Abolition and Regulation) Act

e. Beedi and Cigar Workers (Conditions of Employment) Act, 1966

f. Mines Act, 1952

3. Laws to protect rights of the disabled (mental and physical)

a. Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995

b. Mental Health Act, 1987

c. National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities Act, 1999

4. Laws to protect the rights of the aged

a. Maintenance and Welfare of Parents and Senior Citizens Act, 2007

b. Employees Provident Fund and Miscellaneous Provisions Act, 1952

5. Laws to protect the rights of children

a. Child Labor (Prohibition and Regulation) Act, 1956

b. Juvenile Justice (Care and Protection of Children) Act, 2000

c. Right of Children to Free and Compulsory Education Act, 2005

6. Laws to protect the rights of women

a. Immoral Traffic (Prevention) Act, 1956

b. Laws on violence against women- provisions in the Indian Penal Code, Dowry Prohibition Act, 1986, Supreme Court guidelines on sexual harassment at the workplace, Protection of Women from Domestic Violence Act.

c. Laws protecting labor rights of women- Equal Remuneration Act, Maternity Benefits Act, 1961, provisions in the Factories Act, 1948

7. Other laws that may be used for the protection of human rights of the poor

a. Protection of Human Rights Act, 1996

b. Legal Services Authorities Act, 1987
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SUMMARY


All the laws have identical objectives- the prevention of beggary being the principle objective. 


“Begging” is defined uniformly in all laws, with some variations in the exemptions granted. 


Age prescriptions vary considerably in the laws.


None of the laws reflect amendments made in associated legislation primarily the Juvenile Justice Act, 2000, the Mental Health Act, and the Disabilities Act.  


A significant number of laws prescribe differential treatment in terms of detention facilities for able bodied persons capable of physical labor, persons not capable of physical labor, children, and those suffering from contagious diseases. 


All laws allow for summary inquiries and procedures to be adopted in determining whether a person is a beggar and ordering detention. 


All laws allow for the release of beggars after an admonishment and furnishing of a bond. 


The period of detention varies from 1-3 years in cases of first offences and is upto 10 years for second offences. 


There is no provision for legal aid to persons arrested and produced before court although the proceedings may result in the deprivation of liberty.


All laws criminalize the employment and causing of persons to beg by providing for imprisonment and penalties. 


Almost all laws allow for the detention of dependents of beggars. 


Almost all laws allow for the indefinite detention of incurable beggars. 


Court ordered detention periods may be reduced by persons-in-charge of certified institutions. 


Except the Karnataka law, the laws do not contain any provisions for appealing against a detention order. 


The laws provide for the establishment of receiving centers and certified institutions. 


The implementing agencies under these laws are primarily the State Governments, Chief Inspectors/Superintendents/Managers of Certified Institutions, other inspectors and Probation Officers. 


Almost none of the laws detail the roles and responsibilities of any of these functionaries, particularly those of Probation Officers. 


While all laws contained detailed directives on the manner of detention, none of the laws contain provisions on the responsibilities of staff and implementing agencies on ensuring training and employability of those detained. 


The HP law is most distinct from the all the other laws that its focus is on removal of beggars from a certain area and criminalizing acts associated with begging such as living off the earnings of a beggar and procuring, etc of children and women for begging.


The Karnataka law is differs from other laws to the extent that it establishes a Central Relief Committee and contains more details on mechanisms established for the implementation of the law. 








Chottan Choudhury’s case- a man of frail health, had lost his right arm from just below the elbow in an accident during childhood. His problem was that his natural disability exposed him to a high degree of risk of arrest. He had been arrested many times earlier also, and in the present arrest he was picked up by the raiding party, comprising of the police and the Social Welfare Directorate officials, from the Sadar Bazar area. On verification it was found that Chottan had a small grocery store near the Inter-State Bus Terminus, thus his presence in the market area, for genuine reasons, was not improbable. Chottan’s acquaintances had something more interesting to narrate. They told us how thousands of men like them, earning a living by pushing a cart or doing other manual jobs, spent nightmarish week-ends under the fear of beggary arrests”


Excerpt from BB Pandey “Beggary prevention laws in India”; 1981
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� The provisions referred to are -- Section 107 (persons likely to commit a breach of the peace or disturb the public tranquility or doing anything detrimental to the peace and tranquility may be ordered to execute a bond), Section 109 (vagrants and suspected persons may be ordered to execute a bond) and Section 110 (security for good behavior from habitual offenders). Failure or inability to execute such bonds would then be cause for arrest and detention of those against who such proceedings were initiated.  


� BB Pande; Continuing the Colonial Tradition Social Exclusion through Penal Measures in India; Jindal Global Law Review; Vol 1


� Prof. BB Pandey quotes David Greenberg to explain the phenomena of ‘surplus population’: “Marx identifies four different forms of relative surplus population. The ‘floating’ form consists of workers who are hired and fired according to the requirements of business. Employees who lose their jobs when a factory is relocated would be an example. This category grows in number as capitalism expands, but not in proportion to the growth of production where there is absolute reduction in the umbers of workers employed. There is the ‘latent’ form. The transformation of agricultural population into an urban or manufacturing proletariat depends on the existence of a ‘latent surplus population’ in the countryside—‘latent’ because it may only move when the alternative employment open up. The ‘stagnant’ form consists of the very low-paid and irregularly employed workers often in decaying sectors of the economy. Unskilled day laborers are an example. […] Lastly, there are the paupers. This form includes those who are unable to work (the elderly, the disabled, the sick, the orphan) , those who do not adopt to industrial labor discipline and a ‘dangerous class of criminals’. Prof. Pandey then adds that an elaboration of the marginalized population is immensely helpful in understanding the phenomenon of vagrancy and beggary in the Indian urban context also, which faces, even today, the fact of massive labor migration from rural to urban centers and also the reality of unemployment and underemployment. 


� Prof Pande quotes the Labor Investigation Committee Report 1943 to illustrate this point- “The village, the joint family, the caste and several other institutions of old, which were the bulwark of social security for the toiling masses are, unfortunately, steadily crumbling down. At the same time, the urban areas have not yet begun to provide for them that degree of social security, which may be considered necessary.”


� B.B. Pande; Supra N-16


� Section 1(4) JJ Act. Section 2(l) of the JJ Act defines “juvenile in conflict with law” as a juvenile who is alleged to have committed and offence and has not completed eighteen years as on the date of the commission. 


� Note Sections 12 and 12A of the TN law that deals with the manner in which juveniles are to be treated in cases of begging. On the point of redundancy it is relevant to note that Section 5(9) of the BPBA provides that “…when a person is found to be a beggar… is a child under the age of 5, the court shall not make any order …but forward the child to a court constituted under the Children’s Act for being dealt with under the Act…” This provision too, is mirrored in most of the laws examined.    


� Section 13 of the HP laws vests the State Government with the power to establish beggar homes and children homes. However, Section 3 which outlines penalties for violating the law only mentions imprisonment and makes no reference to detention in beggar homes. 


� Section 3(1) HP law. 


� Section 3(2) HP law


� Section 3(3) HP law


� Section 3(4) HP law


� Section 4 HP law


� Section 5 HP law


� Section 4 (7) Karnataka law


� Section 4 and 5 Karnataka law


� Section 11 (1) Karnataka law


� Section 11 (3) and (3) Karnataka law


� Srivathsa K & Nargund; “A Public Audit of the Beggary Relief System”; Rashtothhan Sankalp; Karnataka; July 21, 2010. http://rashtrotthansankalp.fileave.com/Beggary/Beggary_report_v1.1_2010Jul21.pdf


� Section 15 AP law


� Abhipraay Welfare Society Hyderabad v Govt. of Andhra Pradesh 2001(2)ALT462


� Section 2 (b)(i) AP law


� Section 2(1) Karnataka law


� Section 2(a) HP law


� Section 2(1)(a) Sikkim law


� Proviso to Section 2 of the Karnataka law


� Proviso to Section 2 of the Sikkim law


� Section 4 BPBA


� Section 3(2) of the Haryana law


� 


� Section 7 BPBA


� Section 5(3) BPBA


� Proviso to Section 5(4) BPBA


� Section 5(5) BPBA


� Section 5(5) BPBA


� Section 6 BPBA


� Section 10 (3) Bengal law


� Section 20 Bengal law


� Section 21 Bengal law


� Section 25 BPBA


� Section 9 BPBA


� Section 10 BPBA


� Proviso to Section 9 BPBA


� Section 9 (2) AP law


� Section 4 BPBA


� For example Section 2(m) of the AP law defines “workhouse” as “an institution established and maintained by the government… for the detention of beggars physically capable of ordinary manual labor.” See also Section 2(14) of the Haryana law and Section 2(3) of the TN law. 


� For example Section 2 (k) of the AP law defines a “special home” as an institution “for detention of beggars not physically capable of ordinary manual labor”. See also Section 2 (13) of the Haryana law and Section 2(2) of the TN law. 


� Under Section 11 of the Karnataka law provides for another level of enquiry, hence the officer-in-charge of a receiving center may hold an enquiry to see if the person, if released, will not resort to beggary. If such a finding is arrived at then the officer-in-charge may release such a person. If not, then the person is produced before the magistrate who will follow the procedure mentioned in all the other laws. Another point of divergence in the Karnataka law is that – ‘infirm, disabled, and decrepit beggars and persons suffering from incurable [or loathsome] diseases’ are sent to receiving centers after being arrested. Such persons are then handed over to their families, if present. Otherwise they are produced before the magistrate. 


See also the Haryana law that provides for “Certified Homes” for the “reception and detention of beggars suffering from leprosy or any other infectious or contagious diseases” [Section 2(d)] and  “Special Homes” for the reception of beggars “not physically capable of doing manual labor but not suffering from leprosy or any other infectious or contagious disease” [Section 2(p)]


� For example Section 6 (4) of the AP law allows for the detention of any person above the age of 16 who is physically capable of manual labor in a workhouse instead of sentencing them under criminal law.  See also Section 9 of the TN law. 


� Section 12 (3) AP law


� Section 14 of BPBA


� Section 15 BPBA. See also Section 13 AP law, Section 15 Goa law, Section 29 Haryana law, Section 16 Punjab law, Section 15 Sikkim law.  


�Section 14 of the AP law, Section 18 Haryana law, Section 14 Punjab law


� See Supra


� Section 19 BPBA


� Section 20 BPBA


� Section 21 BPBA


� Section 22 BPBA. In some laws, e.g. Section 12 of the Haryana law, the State Government may allow release if the person “has been cured of a disease or is in a fit state of health to earn hs living or is otherwise fit to be discharged before the expiry of his detention period.”


� Section 24 BPBA


� Section 10, 19, 20, 21, 22 of the Karnataka law


� Section 16 BPBA


� Section 31 of the Karnataka law empowers the government to appoint a beggary cess in the form of surcharge on taxes on land, entry of goods, vehicles, professions, trades, callings and employment. 


� The Report of the Commission is available in Annexure 1


� See Pandey Supra n 17 


�Radhakrishna R; Laws of Metamorphosis; in Kannabiran & Singh (Ed): Challenging the Rule(s) of Law: Colonialism, Criminology and Human Rights in India;  Sage; 2008 


� Usha Ramanathan; Ostensible Poverty, Beggary and the Law; Economic and Political Weekly; November 1, 2008


� The Court applied the technique of reading down the provision by holding that the term “interest of the beggar” is a dominant aspect of the definition- hence the mandatory ‘shall’ used for ordering detention will be tempered by the term “interest of the beggar” and detention ‘may’ be ordered if it is in the interest of the beggar. 


� For further discussions, see following section on “begging and crimes”


� See also Ramanathan Supra N 80


� Ibid


� See Supra N 11


� ActionAid India; Begging _____ ; 2006; Pending Publication


� Quoted in BB Pandey Supra N12


� Section 31 of the BPBA deems all persons empowered to perform any action under the law to be a public servant, which means that legal proceedings can be initiated only with prior government permission. Such protection has proven to be an effective shield in enforcing accountability of State functionaries. 


� See Supra N 12


� See discussion above


� The ActionAid study shows that the number of persons sent for detention under beggary varies from state to state. In states where such laws are not duly implemented and few of such institutions exist, fewer persons are detained or even brought before court if arrested. In such cases, the police mostly remove beggars from their locations.    


� Ramanathan Supra





