Ensuring the Right to Education of Excluded Children
Summary Note

1. Background

Despite the passage of the historic Right of Children to Free and Compulsory Education Act in 2009 (referred to in this note as RTE or ‘the Act), the actual realization of this right by children of powerless and marginalized communities, remains limited and problematic, requiring special provisions for such children.
The Government of India, through SSA and other initiatives, has been able to work with state governments and citizen groups to expand significantly the availability of primary schooling closer to most children in the country in the last years. But there remains a core of excluded children who even a more expanded network of schools would not be able to bring into school, without very special efforts. These are children who survive in most difficult circumstances, and face formidable barriers in accessing schooling- barriers and challenges deriving from the specific nature of their vulnerability, exclusion, social and economic conditions. Such barriers compel the child to stay away from school, or drop out of school, with an inability to continue education.
Among the children who face considerable barriers are children without adult care and protection, such as the children who live and eke out a livelihood on streets of urban India; children whose childhoods and dream of education are lost in labour in the mines, kilns, agricultural fields, factories and home-based work; children who are disabled and often find it difficult to access, keep up and continue education; children belonging to stigmatized parents and face deeply entrenched discrimination such as those with HIV/AIDs, or those engaged in manual scavenging, sex work and so on; children living in conflict zones and affected by conflict; and also children whose parents lead nomadic and semi-nomadic lives.

Barriers faced by such children are manifold. Children engaged in labour, for instance, are expected by their own families to be at work and not in regular school, and with long hours of work which is physically, emotionally and mentally draining, even if there are provisions to attend schools after work or during a part of the work. So long as the work exists it is difficult for a child labourer to attend schools. And often schools are just not available where the children live and work. Several hundred thousand children who together with their families live and work in brick kilns of India find it difficult to access schools – even if those are located near the kilns. Children of stigmatized parentage face societal and educational exclusion. The unjust stigma of their parents is transferred to children in the shape of multiple discriminations heaped on them – in school and outside school. Where protection, facilitated access and trauma counselling is not available, children living in conflict zones are not able to access schools out of fear and insecurity. 

Since they are the most vulnerable of our children, ensuring the rights of these ‘last’ children should be the first obligation of every Government. This is the foundational premise of our welfare state, at the service of its own people. In order to ensure right to education of the deprived group of children it is necessary that special efforts are made including changes/amendments in the provisions of not only the RTE Act and Rules but also others like Child Labour Act, JJ Act, etc, changes in the existing policies, programmes and schemes and launching of new policies, programmes and schemes. 

2. Changes in Statute, Rules or Schedules

Before we consider the specific proposals for ensuring greater legal inclusion of vulnerable children in RTE, the question arises which is the best path to secure this. There are many options:
i. Amendments in Rules: However the statute provides only limited powers to the central government to issue Rules, only to govern schools run by the Central Government, or for UTs. For the rest, the Centre can only issue suggestive Model Rules, but the experience with Model Rules so far has not been encouraging.

ii. Provisions in Framework: MHRD has developed an excellent SSA Framework for Implementation: Based on the RTE, which in fact contains many of the suggestions contained in this paper. However, this framework does not have the force of law. It is programmatic guidelines, and to rely on these alone for the excluded child would compromise their legally enforceable right to education.

iii. Amendments to Schedule:  RTE contains a Schedule which details Norms and Standards of a School. Schedules are procedurally simpler to amend, and some of our proposals relate to amending (adding to) this Schedule.

iv. Central Guidelines: Section 35(1) of RTE empowers the Central Government to issue guidelines to the appropriate and local governments for the implementation of this Act. Many of the proposals in this paper could appropriately be for Central Guidelines under this Section 35(1).
v. Amending the Act: In a few instances, we will propose amendments to the Act itself. We recognise that this is a cumbersome process. But we feel that this Act is not for one or two years, but for one or two generations, therefore we should not flinch from changes where absolutely necessary. 
3. Specific Proposals
a. Definition of Disadvantaged Children and Children Belonging to Weaker Sections
The Right to Education Act, in section 2 (d) which defines a child belonging to disadvantaged group, provides for notification of such groups by appropriate governments. 
But large categories of excluded children included in this note face several common barriers in most parts of the country, such as child workers, street children or disabled children. Their specific notification as disadvantaged groups cannot be left to appropriate governments choosing to notify them. (The experience of implementation of RTE Act has been that several of these groups have not been notified by many appropriate governments). 
Section 2 (d) should be amended to include large categories of disadvantaged children, who may be found in all or several states. These include disabled children, working child, urban deprived children on the street, migrant children, children in conflict regions, children of manual scavengers, children of sex workers, children affected and infected by HIV/ AIDS, and other similar groups of children. 

b. Provision of Residential Schools or Hostels for Certain categories
For certain categories of disadvantaged children - like children without adult protection like orphans and street children; and children of migrants and nomadic communities; internally displaced children and children in some conflict areas; or children of remote tribal communities – it is impossible for these children to access their right to education without safe residential hostels or schools. This right of these disadvantaged children to residential schools, and not just neighbourhood day schools, needs to be written into the RTE specifically, otherwise it will not be a legally binding and enforceable right.     

c. 25% reservations of seats for disadvantaged children in schools
It is proposed that Central Guidelines are issued to the effect that disadvantaged children who bear multiple burdens of poverty and exclusion should therefore be explicitly prioritized for this facility under Section 12(e), to the extent of at least 50% of all reserved seats in private schools.

There is also the problem of defining the ‘neighbourhood’ of several disadvantaged children. Most schools do not accept street children in their definition of children from the neighbourhood. The same would apply to children of homeless families and ‘illegal’ slum settlements, child workers, migrant children such as in brick kilns, eateries and factories, and children who are displaced by conflicts from the places of their origin. Therefore for these categories of children, the Central Guidelines should provide an exception from the general requirement that they are resident in the neighbourhood.
d. Strengthening capacities of schools, teachers and local authorities to address the special needs of out-of-school disadvantaged children
Section 4 of RTE, and Model Rules 3(1)
 provide an important and laudable framework for preparing an out-of-school child from a disadvantaged background for inclusion in mainstream schooling. However, these need to be further sharpened in the following ways:
1. It should be clarified in Central Guidelines issued under Section 35(1) that the special training class for out-of-school children should be provided in a class within the same school, and run at the same time as regular classes, except when it is being provided in residential premises; and the child should otherwise be fully integrated with other activities of her or his age-appropriate class, such as sports, extra-curricular activities, and mid-day meals.  

2. Teachers should be qualified and experienced and special training should be provided on counselling and support of these children. The teachers should get better remuneration. 
3. It should be mandatory duty to continue to provide free remedial educational support both to children from disadvantaged groups (under Section 2(e)), and to children who are admitted under 25% quotas in private schools.

4. Learning and counselling support from the STP should be a continuous process as mainstreamed children and children admitted under 25% quota might face many coping and integration problems. There should be a continuous support/enhancement extended to the integrated children to ensure their retention as well as improved performance in the school. This should be conducted within the school premises as an essential follow up activity.

5. The design and curriculum used to support the special training needs has to be contextualised with a view on the specific barriers, challenges and therefore the special training, learning, counselling and mentoring needs to the excluded children such as those with disability, those affected and infected by HIV AIDs, those subjected to stigma, and children living in conflict zones with fear and insecurity.  

e. Norms

The Act includes a Schedule prescribing mandatory norms for day schools, but not for residential hostels, residential schools, and Special Training Centres, both residential and non-residential. This indicates a tacit bias against disadvantaged children who depend on such facilities. Additional Schedules need to be added to the Act to prescribe norms for these educational facilities relevant for disadvantaged children.
f. Excluded and Disadvantaged Children and Admission to Schools

One of the major barriers which exclude poor and disadvantaged children from school admission is the requirement of documents. Section 14(1) of the Act is very progressive in that it categorically states that lack of age-proof will not be a bar on a child’s school admission. However, the spirit of this Section is substantially subverted in the Model Rules 9, which requires other forms of alternate certification.

Therefore Central Guidelines under Section 35(1) need to be issued to clarify that ‘No child shall be denied admission in a school for want of age proof, or any other certification or documents. In case a self-affidavit is required, it will be the duty of the school authorities to prepare and certify the self- affidavit of the applicant’. 
As already noted, Section 4 of the Act provides for direct admission of out of school children in age–appropriate classes. However, many of these children who belong to disadvantaged groups are unlikely to enter school on their own, merely because they have the right to do so. There is need for them to be actively mobilised though community processes, but these are not indicated in the Act or Model Rules, nor is it made clear that this is part of the responsibilities of the appropriate authority. This duty of appropriate governments to actively mobilise out-of-school children to enter school must be indicated in Central Guidelines under Section 35(1), and the process for this elaborated.

g. Grievance Redressal 

Children of disadvantaged groups and their parents in particular, are the most voiceless and the least likely to secure redressal of their grievances, or violations of their rights under this Act. In consonance with the spirit of ‘protection’ and positive discrimination, the Act or Guidelines must therefore contain specific provisions which mandate that any grievances lodged by disadvantaged children under 2 (d) or weaker sections under 2(e), must be dealt with urgency and priority, and addressed in a time bound manner. It should also make social audits by disadvantaged groups in the neighbourhood of any school mandatory, and lay down procedures for these, under the supervision of the NCPCR and the SCPCRs.
h. Inclusion of Migrant Children

It is proposed that the following Central Guidelines under Section 35(1) should be issued, to protect and promote the right to education of migrant child workers, and children of migrant and nomadic families.

1. Adequate number of Seasonal Hostels with quality should be provided by the State Government at the source location to children of migrant parents who remain back at their native place when parents migrate.

2. The appropriate authority of the destination state to which the child is migrating, with or without the parents, shall have the responsibility to provide education to the migrating child in the mother tongue of the child, and offer admission to the class to which admission is sought without the requirement of any documents.   

3. Children who travel with their migrant parents need to be admitted in regular schools at the destination site, and must be provided education in the language they were familiar with in the school at the source location. For such children, the state Government at the destination must ensure the availability of food, health and other entitlements and schemes at the destination site. Upon coming back they must be reintegrated to the regular school at the source location. 

4. An interstate coordination mechanism with central involvement should be set up to address the problems of migrant children within the federal framework.

5. Children of nomadic parents should be provided with qualified teachers who travel with the nomads and provide education. 

6. Centre should initiate measures to ensure that all State governments formulate policies on migrant labourers and migrant children, including their educational as well as other related concerns. 

7. Special monitoring committees should be set up by the Government for major migration sectors, like Brick, Mining, Construction, Stone Quarry, Sugarcane, Salt, Plantations etc. A Survey of all migrant worker sites and children leading to their registration at Gram Panchayats should be conducted under the coordination of this monitoring committee, with the technical guidance of NSSO and involvement of ministries of MHRD and Labour and their state counterparts, and a major component of this registration should be to record the children of ages between 6 and 14, so that their right to free and compulsory education can be protected.
i. Inclusion of Street Children 

1. Commitment to long term comprehensive residential care: Recognizing that children’s basic needs must be met (i.e. food, shelter, health) before they can focus on education, we must integrate these services into its educational model. This is possible for street children only with residential homes, which should be available to the child for his or her entire childhood and youth. These homes must be open and voluntary.

2. Model should be large scale and replicable: The aim should be to have strategies which can potentially reach all street children, in the spirit of the constitutional commitment to extend education to every child, including surely those who are most vulnerable, at risk and deprived. The SSA programme is currently an optional programme for state governments which choose to apply for these. This is not legally tenable, because the street child enjoys an equal right to free and compulsory education. Therefore it should be made mandatory for all appropriate governments to map the numbers and locations of street children in every city, and provide sufficient numbers of residential hostelsto ensure that all street children secure their right to education and complementary rights within a pacified maximum time-frame of three years.
3. Redeploying of public buildings and infrastructure: The severest bottle-neck to such an expansion of networks of residential hostels for urban vulnerable children would be the availability of buildings, because of the high cost of real estate in cities. 

a. The best approach (and one that indeed has the potential of enabling us to reach every street child is the share spaces in existing schools, that are vacant maybe 16 hours, and these are the very hours in which a street child is most vulnerable. This is the most economical model. The same building needs only small additions for toilets, bathing places and a kitchen. It also leads to integration, dignity and the learning hands-on of egalitarian compassion and pluralism.

b. But we can also rely on redeploying and refurbishing unused old buildings, with additions and alterations.  The State and municipal governments have many buildings that are unused and under-used which can be allotted and upgraded as residential homes. These can be old school buildings, or other municipal or other departmental buildings. Once refurbished, these homes can in turn serve as schools for children from the surrounding community. 

4. The Ministry of Social Justice and Empowerment should ensure the phasing out of custodial children’s homes under the Juvenile Justice Act, 2000. These should be at best short stay homes, and Section 39 of the JJA 2000 should be enforced, which clearly lays down that restoration and protection shall be the prime objective of any children’s home or the shelter home. Such restoration could be to the biological family, if this is the wish of the child, and the family is willing, able and responsible. But in all other cases, restoration should be to non-custodial residential schools established under RTE. 

5. The Department of School Education, Ministry of HRD, and Ministry of Social Justice and Empowerment, Government of India, must reconcile the implementation of the Right to Education Act, 2005, and the Juvenile Justice Act, 2000. The JJ Act would need to recognize residential schools for street children as a valid institution where a child can be give care and protection. CWCs should be responsible to ensure only the best interests of those children who lack adult protection in the residential hostels, and mechanisms for this should be established. 
j. Inclusion of disabled children

There is need to ensure that RTE sufficiently safeguards the interests and rights of children with disabilities.

1. Section 3(2) of RTE transfers the right to free and compulsory education of the disabled child to the Chapter V of the Person with Disabilities (Equal Opportunities, Protection, and Full Participation) Act 1996. A disabled child is above all a child, and her right to free and compulsory education should be secured under the same statute as other children, namely the RTE.

2. Parliament has approved an amendment to RTE, in which children with disabilities are included within the meaning of ‘child belonging to disadvantaged group’. This will correct the first great anomaly of RTE relating to children with disabilities, clarifying that they have the same right to education as all other children. 

3. In the law, all children including disabled children have the right to education in a neighbourhood school, defined as an educational institution providing elementary education established within a radius of 1 kilometre. It needs to be clarified in the RTE itself if this means that every, or most, neighbourhood schools will be inclusive. This would require every teacher in all these inclusive neighbourhood schools to have the skills and resources to teach disabled children. RTE defines special educators to ‘include teachers, trainers, resource persons trained to address the general and particular needs of children with disabilities’. If every school is inclusive, and every teacher mandated and trained to work with disabled children, all teachers will need to be trained with basic skills of special teachers. On the other hand, if every school is not inclusive, then the RTE needs to clearly indicate at which distance will every CWD access an inclusive school, and will need to guarantee transportation for these children. 
4. RTE indicates norms for all schools. These need to be revised if all schools have to be inclusive, to indicate the mandatory requirements of schools to be accessible and educationally appropriate for all forms of disabled children. 
5. At the same time, since the choice of special schools remains, RTE needs to indicate norms for special schools, and at which level special schools will be available. For instance, there can be a distance norm, or that every district will have special schools, as well as numbers per population in cities and towns. It will need to indicate the qualifications of teachers in special schools, and the system of certification.

6. Traditionally no one Ministry has taken full responsibility for educating the disabled children. The Ministry of Social Justice and the Ministry of HRD have schemes for educating the disabled. We believe that there should be only one Ministry that should act as the nodal agency for implementing education programmes for the disabled. After RTE, all schools, inclusive and special, should fall under the purview of HRD and the RTE.
7. Section 8 of the RTE Act guarantees and outlines what is meant by the right to free and compulsory education. All its sub- sections should apply equally to disabled children also and the respective rights should be made available to them through necessary action by the appropriate governments. The Section particularly talks about ensuring compulsory admission, attendance, and completion of elementary education, provision of infrastructure and teaching learning material, provision for special training and providing teacher training. All these specifically apply disabled children also. In addition Section 8(c) prescribes that children from disadvantaged groups should not be discriminated against and not prevented from completing elementary education. As mentioned above once disabled children are brought under Section 2(d), they too will benefit from the protections of this provision.  

8. The transport needs of disabled children needs to be attended to specially in order to enable them to access schools. The commitment for transport which is mentioned in a passing manner in the model rules should be strengthened and included in the law itself, as the right of disabled children (especially if inclusive schools are not guaranteed within a kilometre for every CWD). Some state rules have already strengthened this commitment in their rules, but it is not happening with all states.  

9. In order to provide quality education to the child, a commitment to provide reasonable accommodation, free assistive devices, and any other special learning and support materials, including that of personal assistance where required will need to be guaranteed. These should be guaranteed whether the child is in a special school or a general school. 

10. The Schedule of the Act talks about barrier free access. However, this is not defined in the Act.  In the absence of a definition the interpretation of the term under SSA is limited to the ramp and rail. The term should be therefore defined from a universal design perspective, reflecting how a school can be made barrier-free for various forms of disability. 

11. The RTE is silent about special schools for CWDs. These need explicit mention in the definition of school in Section 2(n), and the norms for such schools need to be specified in the Schedule of the Act.
k. Inclusion of Working Children 

RTE related recommendations are as follows:
1. Clarity on out of school children: Central Guidelines issued under Section 35(1) should clarify that the scope of Section 4 which refers to out of school children includes ‘children who never attended school, may attend school but dropped out after few months, or may be absent for many days and cannot cope with the learning load.’ 

2. Mapping: Mapping and identification of out of school children, including child labour should be done by the education department at the village/ ward level, in close coordination with PRIs, SMCs, and NGOs. 

3. Special Training Programmes (STP): Central Guidelines issued under Section 35(1) should amplify provisions under Section 4 of the RTE Act on the accessibility to STPs, the quality of teachers of STPs and the timing and functioning of STPs. 

a. STP class should be available within the school premises and should be available as per Chapter 3 Section 6 of the Act. 

b. Teachers should be qualified and experienced and special training should be provided on counselling. The teachers should get better remuneration. 

c. Timing of the STPs should coincide with the school timings, and if required, it should be longer than normal school hours. 

d. Learning and counselling support from STP should be a continuous process as mainstreamed children might face many coping problems. There should be a continuous support extended to the integrated children to ensure their retention as well as improved performance in the school. This should be conducted within the school premises as an essential follow up activity. 

e. Improve the scope of STP: It is also recommended that if a child is a poor performer according to his/ her age and class in school, s/he needs special training/ coaching support with appropriate counselling services from the school. This is essential as a constant poor performer in class could be a potential child labourer. 
4. The functioning of NCLP needs to be clarified as follows: 

a. The Labour department should continue to be responsible for rescuing child labourers. Once rescued children should be restored and rehabilitated and should be handed over to the Education Department under the supervision of Social Welfare (ICPS/ CWC) for appropriate education facilities. 

b. No NCLP centre should be permitted; they should all be converged with STPs. 

c. Budget for NCLP should be transferred to the Department of Education. Existing infrastructure of NCLP should also be transferred to Education Department.
l, Inclusion of Children facing stigma

Stigma in gaining admission to school and stigma experienced within the school from the teachers and other students is the reason for children of the stigmatized social groups, not being able to join the education system or dropping out of it. 

1. Teachers should be sensitized in overcoming stigma with regard to various groups of children through compulsory training programmes to be conducted by the huge educational training apparatus consisting of the SCERT, DTC, BRC and CRC. 

2. Discrimination, stigma, and harassment in any form and fear of the same, constitutes an important reason for any disadvantaged child to stay away from school, or drop out at some point. While the RTE act explicitly recognizes this barrier, and the Sections 8 (c) and 9 (c) as well as section 17 (1) clearly lay down that subjecting a child to physical punishment or mental harassment will not be permitted, Section 17(2) of the Act provides for only disciplinary action against those who subject a child to physical punishment or mental harassment. This Section needs to be amended to explicitly prohibit discrimination against children of disadvantaged group and children of weaker sections, and to provide for harsher punishments, preferably criminal consequences, for such offences.
3. Central Guidelines issued under Section 35(1) should be issued to ensure sensitive arrangements which recognise the special vulnerability of certain categories of children like sex workers’ children, such as permitting such vulnerable children to sleep in nearby day schools, by converting these in the same manner as suggested for street children.

m. Inclusion of children in conflict areas
Recommendations:

1. Schools for Education Only: In many places affected by conflict, schools are taken over and converted to camps for security forces; in other places, schools are often damaged, making them inhospitable and unsafe for children. (In urban areas, another phenomenon has been noted, of urban local bodies diverting land in schools for commercial processes). 

It is therefore proposed that along the lines of Section 27, which prohibits deploying teachers for non-educational duties, a new Section should be introduced which explicitly prohibits the transfer of education land and infrastructure for non educational purposes. School spaces need to remain spaces for public schooling only, constituting commons which should not be diverted from public education purposes
. Educational land should not be diverted away from education. In case schools have low attendance, they can be upgraded and redeployed for residential school purposes for migrant or street children, or such deprived groups of children who need residential school and care, as noted earlier.

2. Develop Context Specific Norms for Neighbourhood Schools: Section 6 of Chapter 3 of the Act states that care should be taken to develop differential norms for the setting up of neighbourhood schools that are context specific, keeping in mind the geographical terrain and issues of safety and security. Central Guidelines issued under Section 35(1) should prescribe the need to develop residential school facilities for children in conflict regions; and where the neighbourhood school is beyond 7 km because of conflict, children should get transportation facility to reach school.
3. Teacher Sensitivity: Teachers in these areas need to be trained to handle the psycho social needs of children and their parents or in specific cases be able to direct them to hospital for further care. Their in-service training curriculum should have components to understand and also provide specific regional, ethnic, social and cultural requirements of the students. 

4. Importance of Psycho Social Care: Issues of psycho social care need to be made integral to education. It should be made in conjunction with community strengthening, bridge courses and training teachers to be more sensitive. It helps to enhance resilience and fostering coping abilities of all students, health promotion using life skill education such as teachers to be trained to identify and create school referral system, with effective resources materials and encouraging children to use life skills.  Teaching learning material used in the area should be sensitive to the psycho social problems of the children.
5. District Level Cell to Address Children in Conflict: Under SSA, in districts that have been notified as conflict affected, there should be a sub-group that looks at the specific issues of children in conflict. Similarly, at district level, a representative of security force should be made responsible to monitor the security support to schools and students.

� Model Rule 3 (1) states:


 The School Management Committee/ local authority shall identify children requiring special training and organise such training in the following manner, namely:





(a) The special training shall be based on specially designed, age appropriate learning material, approved by the academic authority specified in section 29(1).


(b) It shall be provided in classes held on the premises of the school, or through classes


organised in safe residential facilities


(c) It shall be provided by teachers working in the school, or by teachers specially appointed for the purpose.


(d) The duration shall be for a minimum period of three months which may be extended, based on periodical assessment of learning progress, for a maximum period not exceeding two years.


(2) The child shall, upon induction into the age appropriate class, after special training,


continue to receive special attention by the teacher to enable him/her to successfully integrate with the rest of the class, academically and emotionally.





� This is also the view held by the Supreme Court vide  Nandini Sundar vs State of Chattisgarh, 2011 where the Supreme Court directed the Chattisgarh government to ensure that all school spaces are used for education purposes.





