Inputs for NAC Working Group on Social Protection: BONDED LABOUR

According to studies done by Aruna Roy and Harsh Mander on Bonded Labour in states of Punjab, Rajasthan, Orissa and Andhra Pradesh it is clear that despite a stringent Bonded Labour Abolition Act 1976  blatant forms of bondage still exist. So the question that needs to be addressed is that do we need the law to change or is the problem stemming from mere lack of administrative will? 
Mr. B. Yugandhar as an administrator feels that the Bonded Labor Law in India is one of the strongest laws and yet has failed miserably.  

J.C.Breman
There are two forms of bondage. 

1. Feudal Bondage

2. Neo-Bondage

The feudal bondage is more prevalent among specific communities like Sc’s, ST’s etc. These communities are not given access to land holding but their labour power is used as they continue to work under bonded circumstances.  Although the feudal bondage (classical bondage) is on decline, it still survives. The classical bondage was life long, at a family level (with most of the members of the dependant’s family worked for the same master) and more often than not passed on from one generation to the other. 
With capitalism becoming a dominant ideology the classical bondage is being replaced by newer forms of bondage. In India today the classical ties between patron and client don’t exist any longer. There is no commitment on either side its a short duration and seasonal relationship.  The present context binds a man and not his entire family, in short its ‘comodification of labour’. J.C Breman estimates this neo bondage labour to be 45 million in India.  Neo bondage in short is 
· Contractual

· Seasonal

· Has a strong migrant component

Labour has become mobilized in this immobile scenario. 

However there are some stark similarities in the old and the new forms of bondage. Debt is a major component of both. Its poverty that compels the labour to see their labour power in both the cases. 

The intermediaries (Sardar, thekedar, Mukadam…) play an important role in making the neo bondage contractual. The ILO while defining bonded labour takes the beginning of the relationship between the employer and employee as coercive however this is not true in the present scenario where the labour is free to choose their employer and the coercion and bondage begins only once the money has been taken. Sardar is not interested in the return of money he is interested in the labour power. It may not be forced labour per say but it has been observed by Breman in his study that often the male member tags along women and children of the household to add to his labour power under the same employer. As the season comes to an end the debt reduces but the problem is that the worker is not able to walk out due to system of Delayed Payment that widely persists. Payment is made at the end of the season and many times the rate is settled only after the work is over, plus there are many kinds of deductions that are made before the payment is done. For example for a brick kiln worker 10% is deducted for breakage behind payment for every 1000 bricks. The postponed payment is central to the understanding of neo bondage. In neo bondage the payment is not labour based but its based on quantity of the end produce like sugarcane, cotton and their respective market rates. It’s a Continuum of Coercion.  
Its important to note that the assertion of the labour has gone up. If they remain underpaid, outcast and continue to being treated undeservingly then it has potential of leading to a massive political instability. They need to be made part of the mainstream and their conditions of work need to improve because they want to become part of the consumer society as well. Debt leads to frustrations and according to J.C.Breman we must not underestimate this frustration. In the era of national labour market where labour is free to move from one end of the country to the other searching for better deals the law needs to address the challenges of neo bondage and indecent labour relations. 
Harsh Mander 
Article 23 of the Indian constitution provides a broad framework of the abolishing all forms of trafficking and forced labour. The bonded labour (abolition) act 1976 defines bonded labour as a service rendered of forced or partially forced, labour under which the debtor enters into an agreement, oral or written, with the creditor. 

· A bonded worker

· Works against an advance which is to be repaid with interest through labour. 

· Paid less than the statutory minimum wages

· Lacks the freedom guaranteed by the Indian constitution to terminate or change one’s employment or employer. 

· Traditional caste rules mandate forced labour for some communities

Harsh sir quoting B.N Yugandhar said that the Bonded Labour abolition act 1976 was quite extraordinary as per many experts and administrators however its enforcement has been a cause of serious concern. This can be seen from the almost negligible rates of prosecution under the act. There is also a tendency among the states to deny existence of bondage and inadequate consideration on what constitutes bondage.
 There are a few major issues that need to be addressed, first the issue of definitional ambiguities and the scope of Bonded Labour act.  It has been observed that Supreme Court has relied on article 23 rather than the definition of the act in its judgments on bonded labour simply because the scope of the act is narrower than the article 23 of the fundamental rights.  So do we need to relook the definition of bonded labour in the act to include elements of neo bondage in it? Bondage in bonded labour act is defined by debt induced extraction of labour: mere existence of forced labour would not be sufficient to constitute bonded labour under the act. Invocation of the constitutional right under art 23 offers far broader protection than that provided under the bonded labour act.   
Second is the issue of rehabilitation under Bonded Labour Act. The bonded laborers released are rehabilitated under centrally sponsored scheme on 50:50 sharing basis by both state and central government under package of rs 20,000 which has not been pegged for inflation and is unchanged since the year 2000.  Under the rehabilitation the idea of consumption credit  for all freed bonded labour should be analyzed where the freed worked should have the option to get a loan equal to 50 days of MG NREGA wages, and this can be recovered from the wages of subsequent employment under MGNREGA. 
Third is the question as to whether there is need to statutorily strengthen the role of national human rights commission in the elimination of bonded labour by including the role and functions of NHRC statutorily under the act? 

Lastly does the role of district magistrate (DM) who under the act tries the cases with powers of a judicial magistrate needs alteration? The dual role of DM as the executive responsible for implementing the act as well as judicial adjudicator has been challenged and critiqued by many experts. 

Nac proposes following definitional clarity: 

Forced or bonded labour be said to exist when non-payment of minimum wage is combined with any of the following:

· An advance or debt

· Restrain on physical liberty

· Restrain on changing employment

· Forced prevention of realizing full market value of labour 

So we need to discuss the exhaustiveness and the comprehensiveness of this definition. 
N.C Saxsena
Coercion in bonded labour is of two kinds: Economic coercion which is market induced and Non-Economic coercion.

 There are ample laws which address these sets of coercions in form of THE BONDED LABOUR SYSTEM (ABOLITION) ACT, 1976, THE CONTRACT LABOUR (REGULATION AND ABOLITION) ACT, 1970, MIGRANT WORKERS ACT, and others the real issue is the implementation which is flawed.

In a study by Saxena in Muzzafarnagar (UP), one of the richest districts, the workers on the field get 1/6th of the produce as their share. The question to debate is weather do we want this system as also a part of bondage. What is the net of the bondage that we seek to address by amendment of this act or drafting a new act? 
Babu Mathew

It has been observed that there is ample jurisprudence when we see the labour in the formal sector. Surprising enough is that with more than 90% labour sector in India being informal, the nature of jurisprudence in informal sector is highly fragmented. 

Initially the bonded labour was specific to the agriculture sector but today it has gone much beyond that so according to me amending this already existent law to address this category is flawed. What is needed is to address the issues of ensuring decent working condition levels and ensuring minimum wages. 

J.C.Breman
In South Asia market fundamentalism along with engraved systems of inequality in the society lead to increasing forms of neo bondage. With growing capitalism bringing down labour cost to compete globally is the order of the day and this leads to informalisation of labour, to which State is accountable. 
N.C Saxena
What we need to do is list the indecent forms of employment and make the employer responsible rather than the state. The onus should be on the employer and not on the State. The State must ensure that the employer is following the minimum standards of decent work. 
J.C.Breman

In the early years of independence housing was provided by the employer-patron in case of textile workers in Bombay, Ahmadabad, Calcutta etc and also in many areas of plantation sector, however the capitalized employer has no such responsibility. 
The ‘Captivity of Labour’ needs to be addressed. With > 90% informal sector the chances of indecent work increase manifold, if this is not addressed any law is bound to fail. We need to expand the scope of public works so that the worker has the option to not to go to brick kiln if he so wishes. For this programmes like MGNREGA need to scaled up, which can be done only with greater state responsibility. 
There is just not enough employment; this is the fundamental issue which our economy faces. Another important issue which at the bottom of the issue is that we cannot stop landless labour from going to bondage until and unless there is no land reform. The economy has to create more work for more people. If the State does not generate employment it’s basically putting the premium on neo-bondage. 

N.C Saxena
As per the NSSO 66th round from the year 2204-2010 the target for creating employment was 50 million however only 2 million jobs were created. So Breman’s point is well taken. 

Dr. Mishra
There are data ambiguities with respect to the information which the parliament gets. According to report received from State Governments on bonded labour identified, released and rehabilitated under centrally sponsored scheme as on 31.03.2011 in Uttar Pradesh 29,046 bonded laborers were identified and released and the same number was rehabilitated.  However, Mr. Mishra’s personal study there are >700 workers awaiting rehabilitation. 
In Tamil Nadu Malkangiri region many St’s have lost their land and this has resulted in rise of bonded labour. With a study by a reputed NGO in 2001-02 >700 bonded laborers were identified, however when the case was taken to DM all the claims were rejected except for 19 workers. 

In Chennai 2 member judicial committee was set up who identified 1 million bonded laborers. The state gives vigilance commissions to do the research but this is never done. If bonded labour is identified they are not rehabilitated.  In Bidhisha district of Madhya Pradesh all members of vigilance committee are rich land owners! What justice will they do? Most vigilance commissions are set up by state governments and are suppose to be reconstituted every 2 years which seldom happens. 

There is a need to set up a timeline to ensure effective rehabilitation of the bonded laborers. There is nothing wrong with the established law problem is with the implementation. Although Mr. Mishra would agree that there is no harm in expanding the scope of the existing law to ensure greater implementation. 
Sandeep Chachra
All of us agree that there are at least 48 million bonded labour still in India, at least for this number we need to relook at the existing law. There is need to address the issue of defunct accountability and encourage stronger action by trade unions to ensure better and decent standards of work. 

J.C Breman
The amended law must ensure the following

· There should be no delayed payment

· Restrain on number of hours of work

· Daily payment

· Need to improve conditions of employment

· No interest to be charged on advance given to a worker

To ensure minimum wage to the labour idea of paying by cash may ensure greater transparency in the labour economy. The legislation should establish a basic floor with respect to what is decent labour, addressing issues of wages, housing, livelihood and standard of work environment. 

Concluding remarks by Harsh Mander
The esteemed group hence has consensus on the following pertinent points:
1. Amended act cannot tackle lack of political and administrative will. 

2. Law should deal with bondage primarily seen from aspects of 

Debt

Physical coercion

Nonpayment of minimum wages

3. On the issue of what constitutes decent and genuinely free work there is need for legislation which creates a floor which puts responsibility on the employer to do the basic minimum for the labour he hires. There is no point in transferring the responsibility on the State further than what the act already lays down. 

4. The definition proposed by NAC is comprehensive and can also include “restrain on freedom of choice’ and issue of ‘unfair deductions’ at the time of the payment.
5. NHRC must get a statutory mandate to ensure compliance to the bonded labour act. This is proposed after considering that it is better to have an adjudicating agency with substantive powers to ensure efficiency at administration level.
6. The role and composition of vigilance commissions as proposed in the act need to be relooked considering their having been failed at the ground level. 

7. Rehabilitation issue needs a serious analysis with proposed timelines for the state to carry out the process. 

8. With respect to role of District Magistrate (DM) the group feels that the chances of justice are higher with a DM rather than lower judiciary. 

There is no need to expand the mandate of the Bonded Labour Law than what already exists but the expansion is needed to ensure more enforceability by addressing issue of rehabilitation and delayed payments. Its advised not to include issue of neo bondage in this legislation, classical bondage continues to exist and for that sharpening of Bonded Labour Act is suggested. 
