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CRITIQUE OF THE CV BILL, 2005 

JUSTICE AHMADI

Comments on the Communal Violence (Prevention, Control, And Rehabilitation of the Victims) Bill, 2005, (Bill no.cxv of 2005), hereinafter called the ‘Revised Bill’.

Recently THE COMMUNAL VIOLENCE (PREVENTION, CONTROL, AND REHABITILATION OF THE VICTIMS) BILL, 2005, (bill no.cxv of 2005), hereinafter called the ‘revised bill’ came to be introduced in the Rajya Sabha generating lots of hope. At the first blush it is indeed good news for all who have been fighting against the evil of communal violence, which erupts in our country at regular intervals. At the same time care must be taken to ensure that it is not viewed as lip sympathy and does not turn out to be a mere paper tiger or a remedy worst than a disease, least a well intentioned piece of legislation does not get a bad name.

1. Earlier the home ministry had circulated the communal violence/prevention bill of 2005. That bill provoked wide-ranging debate and discussion. The following concerns emerged:

Legislative competence of the parliament to enact laws in the form and substance of the bill was doubted.

             The common criticism was that the communal riots were not prevented and/or controlled, not because there was any want of powering the state government to do so, but because the concerned state state government either conned or adapted a partisan stance or lacked the will to act and also because a cover of immunity was provided to the state administration and its officers, particularly the police, from any legal actions for their acts of commission and omission on the pretext that they were done “bonfide”. It was therefore felt that the provisions will ultimately end up a toothless tiger. There was nothing in the act that would deter the local administration/ police, etc from taking a partisan stand.

              The bill provided for more stringent punishment for scheduled offences. The criticism was that since there was no political will in the establishment to prosecute offenders under the existing laws for dereliction of duties, making punishment for such offences more stringent would become counter productive, in that, it is well known that harsher laws result in lesser convictions and do not help to cure the malady of Communal Violence.

               It is generally noticed that whenever Communal Violence erupts in any part of the country, the issue is immediately politicized and the parties in power are reluctant to exercise state powers to prevent / control communal violence. Since the exercise of such powers to declare an area as “Communally Disturbed Area” will normally be left to the state government, it will depend on political equations between Center and State at a given point of time. If the same political party rules the Center and the State, then both will naturally have an inclination to avoid “political embarrassment”; both will be reluctant to exercise such powers. In the event the Centre and the State are governed by different political parties then again the exercise of powers by the Centre will immediately attract allegations of political motivations. In such situation the absolute power vested in Para military/ military forces can pose the danger of being abused, e.g. In Assam, Manipur, Nagaland and Kashmir. Therefore it is very necessary that the bill must contain the provision for accountability for non-exercise/malafide exercise of powers to declare an area as a community disturbed area. For want of accountability the entire exercise appeared to be an exercise in futility lacking concern for violation of Human Rights.

2. Now the home ministry has introduced an official bill captioned “ The Communal Violence Prevention, Control, And Rehabilitation Of Victims Bill, 2005” i.e. the Revised Bill. Let me at the end out-set address the issue concerning the legislative competence. Since the Revised Bill covers the area concerning criminal law, legislative competence can be traced to Entries1 and 2 of list III in the VII Schedule of the Constitution of India, which read:

1- Criminal law, including all matters included in the Indian penal code at the commencement of the constitution but excluding offences against laws with respect to any of the matters specified in list I or List II and excluding the use of naval, military or air forces or any other armed forces of the Union in aid of the civil power.

2- Criminal procedure including all matters, included in the code of criminal procedure at the commencement of this Constitution.

It is obvious, on a plain reading of these entries, that the amplitude of the expression ‘criminal law’ is wide since it is followed by the inclusive words covering all matters falling within the IPC save and except that which is expressly exempted. The inclusive nature of the expression enlarges the amplitude of the said expression. It is therefore clear that the parliament can make laws, which are penal in nature and prescribe the procedure in respect thereof to bring in a social reform with a view to prevent the scourge of communal violence. Parliament can create new offences and prescribe punishments in respect thereof or enhance the punishments for the offences in the IPC existing at the commencement of the Constitution. Therefore, “Criminal Law” means “the criminal law in its widest sense.”
Entry 46v in List III also provides for conferment of “jurisdiction and powers of all courts, except the Supreme Court, with respect to any of the matters in the List” which I propose to discuss separately since a similar entry is to be found in the other two lists as well.

2.1 Entry I in List II of schedule VII relates to “Public Order”; the further inclusive part is not relevant for the discussion. This expression is of wide import and would include public peace, safety and tranquility within a State. The federal court while dealing with the expression “public order” in Entry I, List II, Schedule VII of G.I. Act, 1935 held that the said expression was wide enough to include public safety or interest.
Again while interpreting the same expression ‘public order’, the Federal Court held that it was almost comprehensive term and observed: Maintenance of public order within the province is primarily the concern of that province and……….the Provisional Legislature is given the plenary authority to legislate on all matters which relate to or [are] necessary for maintenance of public order.
While dealing with the scope and ambit of the said expression in Entry I, List II, the Supreme Court observed: public order is an expression of wide connotation and signifies that state of tranquility prevailing among its members of a political society as a result of the internal regulations enforced by the government which they have instituted.
 Next I turn to Entry II in the state list, which concerns’ Police (including railway and village police) subject to the provisions of entry 2A of List I’. Entry 2A refers to the deployment of the armed force of the Union or any other force subject to the control of the Union………..in any State in aid of civil power, etc. Although ‘police’ is within the control of the state government, the Police Act, 1861being a ‘law in force’ before the commencement of the constitution, is still a valid law, vide Article 372. Therefore the police will be within the exclusive control of the State Government. Section 2 of the said Act empowers the State Government to constitute a police force and Section 3 places the police force under the State Government. That being so, the question for consideration is whether the provisions for the revised bill entrench upon Entries 1and 2 of the State List, and if so, to what extent, and with what consequences.

2.2 Entry 46 in list III also provides for the conferment of “jurisdiction and power of all courts, except the Suprme Court, with respect to any of the matters in the List.” Verbatim, similar power is conferred by Entry 65 of List II on the State Legislature. Again, Entry 95 in List I confer similar powers on parliament to legislate on the question of conferment of jurisdiction and powers to all courts, except the Supreme Court. It therefore appears that the constitution by using the same phraseology applicable generally has qualified the power by the words, “with respect to any of the matters in the list’, thereby confining the scope of entry in each list to the matters within the concerned list. It would therefore be exclusively within the legislative competence of the concerned state not only to establish courts for the administration of justice but also to confer jurisdiction on them to hear cases which concern offences under the Revised Bill related to Entry I in List II i.e. concerning ‘public order’. It can therefore be seen that the power conferred by Entry 95, List I and Entry 46, List III cannot derogate from the exclusive power of the state under Entry I List II in relation to the public order. This being the position emanating from the interplay of these entries in the three lists, I am afraid on the ground level the reigns to enforce the provisions of the Revised Bill would remain in the hands of the State Government. Apart from potential of such powers being misused against the targeted group, they could become an added weapon of oppression /harassment in the hands of the prejudiced or biased administration… And the Government at the Centre also chooses to turn a Nelson’s eye, as happened in the case of Gujarat, there is the further possibility of the harsh provisions being selectively used against the targeted groups.

3. Introduction of the Revised Bill in The Rajya Sabha undoubtedly manifests the UPA Government’s concern to prevent and suppress communal violence, which notoriously occurs at intervals. It is in consonance with its common minimum programme. But, apart from the question of competence discussed above, the Revised Bill has several shortcomings. It is therefore necessary to briefly enlist them here under as follows:

· Commencement of the Act:

Section I Sub-Section (4)

The provisions of the Revised Bill, except chapters II to VI, can be brought into force in the States by the Central Government whereas insofar as Chapters II to VI are concerned, they can be brought into force only by the State Government on dates it may determine. Thus important provisions relating to the declaration of the disturbed are, prevention of acts leading to communal violence, enhanced punishments, investigation and special courts, all fall within the State Government’s discretion.

Therefore on passing of the Revised Bill by the parliament, none of the provisions will come into force as the application of its commencement will depend on the sweet will of the Central Government/ State Government. Assuming the present Central Government brings it into force at once and the State Government does not bring into Chapters II to VI into force, the law will be in effective. If the party in power at the Center as well as the State is the same and does not invoke the provisions of the statute, nothing can be done about the same. One cannot forget the experience of the 2002 Gujarat Riots.

India is a secular country. Every section of the population, particularly the minorities and the dalits are entitled to State protection in so far as their safety and security is concerned. That in fact is the hall-mark of good governance. Since the UPA Government has promised good governance, it is the duty to enact an effective and efficacious legislation, which can act as a strong instrument to prevent/suppress communal violence and not merely ‘a teasing illusion, a toothless tiger’. 

The Revised Bill under clause 4(2) again leaves it to the discretion of the State Government to decide whether it needs the assistance of the Central Government to quell the violence through deployment of armed forces. Once again experience has shown that State Governments have been reluctant to seek such help lest it may be viewed as its failure. Even when the armed forces are sent, they are not deployed but used for limited purposes, such as flag march and the like.

It is no use pointing out such other provisions in the Revised Bill. Such provisions can render the legislation a mere paper tiger and can become a laughing stock if the State Government chooses not to act under the said law or to misuse it. Would it not be more advantageous to strengthen the provisions of the Protection of Human Rights Act, 1993 and arm the National Human Rights Commission by incorporating appropriate provisions in the Act? In my opinion that would give the Central Government greater power and leeway to act in situations that demand its intervention if it finds that the State Government is not acting or is ineffective.

3.1         The maintenance of law and order is the primary responsibility of the State. When there is complete break down of law and order, and complete disturbance of Public order and breach of Public peace and tranquility, the law must hold the State per se responsible for such a situation and visit the State and its diverse agencies/ instrumentalities with penalty and other civil and criminal consequences. It is common experience, as is evident from diverse reports of the Commission of Enquiry set up after communal violence in various parts of country, (often headed by sitting or retired justices of High Courts or the Supreme Court) that of active complicity or sheer connivance or negligence of State actors. In short, the provisions of Revised bill do not remedy this basic malaise. It is but necessary that some provisions should be made for effective intervention of the Central Government if the State Government fails to control and quell the riot victim, say within 24 hours of its occurrence. Such a provision will compel the State Government to act effectively for fear of Central intervention. That is possible through the Protection of Human Rights Act, 1993.

3.2        Then in the event of Communal riot, the concerned authorities should be made answerable/ accountable for non-existence of powers for preventing, controlling and quelling the riots. Unless they are held responsible for their acts of omission and commission, they will continue to behave in the same way with impunity.

3.3        The Revised Bill repeats the provisions relating to the stringent punishment for scheduled offences but ignores the criticism that since there was no political will in the establishment to punish offenders under the existing law, by merely enhancing punishment, without strengthening the law accountability and responsibility, the law will become counter productive. What is important is that provisions relating to discipline, responsibility and accountability of the State and its officials should be strengthened.
3.4       As regards the use of force by Police or Military/Paramilitary force to prevent or contain communal riots, the past experience has shown that such powers have often been used by such authorities against the targeted minorities and other marginalized sections of the people, like Dalits. There is no adequate provision to make the police or other paramilitary forces accountable/answerable for excessive/ malafide/ biased/ partisan use of force. Thus there is no remedy even if there us complete neglect and violation of Human Rights.

3.5 Clause 5 of the Revised Bill under Chapter III invests District Magistrate with the powers to take preventive measures when there is an apprehension of breach of peace or creation of discord between members of different groups. He may, by order in writing, prohibit any act which in his opinion is likely to cause apprehension in the minds of members of another community or caste or group that it is targeted, intimated, threatened or ill will promoted against that community or caste or group. The power conferred upon the District Magistrate under the clause, if properly exercised, may go a long way in defusing build up of communal tensions in the area, which normally precedes a communal riot. By rules the indicia of failure should be prescribed so that action can be taken against the incumbent. But there is no such provision in the Bill providing for consequences for failing to obey or for defying such order. This defect should be remedied.

3.6        Clause 17 of the Revised Bill is quite important. It makes any public servant who exercises the lawful authority vested in him under the act in a malafide manner or willfully omits to exercise such authority vested under the Act and thereby fails to prevent the commission of any communal violence etc., with punishment up to three or with fine or with both. However, no court can take cognizance of offence under the section except with previous sanction from the State Government. The State Government is required to dispose of every request for grant of sanction within 30 days from the date of the request. This is indeed a wholesome provision but what if it does not? I think it should further be provided that failure to dispose of the request within the said period shall be deemed to the request having been granted.

3.7        Further, what is the remedy to riot victims against the State Government or Central Government for not declaring an area as communally disturbed area despite there being factual justification for making such declaration? Such eventuality would render the major provisions of the Act inoperative. Therefore, the concerned Government must be made accountable/ answerable for the inaction on its part; otherwise the whole exercise of enacting the proposed law may prove to be an exercise in futility. Also there is no provision or the power to curb it being used selectively against the target group.

3.8        Clauses 22 and 23 of the revised Bill provide for constitution of Review Committee by the State Government to be headed by an Officer of the level of Inspector General of Police. There is no mention about the size of the Review Committee and the qualifications of its members. The Review Committee and qualifications of its members. The Review Committee is empowered to order fresh investigation in a case where charge sheet is not filed within three months from the date of registration of the FIR or even in cases where the trial ends in acquittal. It provides for submitting a report to the DGP. If the FIR is against the local police or the grievance is that the local police or official guilty of acts of commission or omission, the victim group will not have confidence in the Review Committee should be headed by local police even of the level of IGP. Therefore, either the Review Committee should be headed by a Judicial Officer of sufficient experience or the scheme of the clause should be that upon request from the State the Central Government shall place the services of an IPS officer to Chair the Review Committee. That would leave the option with the State and thus raise no issue as to legislative competence and at the same time put pressure on the State to make the request.

3.9  Chapter IX of the Revised Bill contains clauses 40 to 52, which provide for establishing at the State and District level Funds for Relief and Rehabilitation. There is criticism about the constitution of Relief and Rehabilitation Council as per the provision in the Revised Bill. The effectiveness of such Councils is doubted, as Government nominees do not take sufficient interest in relief and rehabilitation work due to their other preoccupations. It is suggested that this task should be entrusted to an independent agency, like the State Human Right Commission, to ensure speedy relief and rehabilitation.

3.10      Clause 53 of Chapter X of Revised Bill provides that the Special Court may pass an order directing the offender to make such monetary compensation as may be specified for compensating the riot victim(s) mentioned in sub clauses (5). This is an illusory relief, as it is well known that those involved in rioting are generally hired lumped elements who have no capacity to pay. Such a provision a provision would turn out to be a cruel joke and needs to be scraped. Besides, past experience shows that very few individuals are prosecuted and fewer convicted of offences committed during communal riots. The main lacuna in proposed law is that it does not target those people or organization who/ that actually conspired and planned the riots even when named by a Judicial Commission. Unless and until we have some effective legislation which holds responsible such individuals and/ or organizations, be they political, social, cultural, community- based or the like, for providing compensation to the riot victims, the objective of preventing recurrence of communal riots will not be achieved. The Bill lacks such a provision.

3.11 Secondly, at present compensation is paid in adhoc basis depending on who announces it. There is no uniformity whatsoever. Courts also determine the compensation on unscientific basis. It is always proverbial chancellor’s foot premises. There is a need for rationalizing basis so that there are no allegations of favoritism or bias/prejudice. An independent body needs to be created to determine the compensation.

4 NATIONAL COUNCIL:

4.1 Chapter VIII contemplates the formation of a National Communal Disturbance Relief and Rehabilitation Council comprising not more than 11 members. The members of the National Council will be three acting beaureucrats and eight government Nominees, four representing Minority and weaker sections of the society and another four representing other sections of the society striving to maintain communal harmony, vide clause 45. Its role is merely advisory. It has to submit its report periodically to the Central Government.

4.2         Secondly, clause 38 and 39 posit that the State Government shall establish a State Communal Disturbance Relief and Rehabilitation Council comprising seven beaureucrats and eight Government nominees; three to represent individuals or private voluntary organizations working to promote communal harmony and relief to victims of communal violence and another five so as to represent all important religious groups. It becomes evident that the State council would be dominated by personnel serving under the State Government and its nominees. Its functions inter alia are recommendatory or advisory. It is unfortunate that such an important body whose functions include advising the State Government in matters concerning relief and rehabilitation, interim compensation for loss of life and property, impact of sexual assaults, setting up relief camps/shelters and making arrangements for security, food, water, sanitation, etc., should be loaded with Government officials and its chosen nominees.  

5. A few Suggestions: -

(A) From the public debates and discussions some constructive suggestions have also emerged which are as under: -

(i) To seize this opportunity and treat the communal riots on par with Genocide as per the provisions of Genocide Convention of 1948 to which India acceded in 1949

(ii) In this connection it is useful to refer to the treatment meted out to the subject of genocide by Ireland, Germany etc. THE legislations drafted by some countries (as available on internet) are annexed herein.

(iii) It is high time that the occurrence of communal violence within jurisdictional area of any police station disrupting the ordinary tempo of life therein should be ground enough to apply the doctrine of res ipsa loquiter and the dereliction of duty by such officers should be declared as criminal offence for which all the higher police officials of the area could be charged criminally. In addition to that the police manuals / conditions of service of police be suitably amended to provide that happening of any such event within jurisdictional area of any police/ administrative officers whose duty is to maintain public tranquility and avoidance of public disorder be made the grounds for disciplinary action for departmental s\disciplinary proceedings of res ipsa loquiter should be applied against the errant public servants.

(iv) The bill should be amended to introduce the vicarious criminal responsibility in the matter of abuse of powers by inferior / subordinate officers and concept of command responsibility be enacted to rope in the administrative and police officers of higher echelon including their political masters being the minister in charge of portfolios relating to maintenance of public order / tranquility and safety of public and private property. In short, the failure of a Policeman, Bureaucrats or Minister to take all the necessary and reasonable measures within his/her power to prevent/ repress the commission of mass violence must render individual concerned liable for prosecution and exemplary punishment.

(B) It is necessary to define what is dereliction of duty by a public servant or the State or the State instrumentality? The concept of dereliction of duty must be unambiguously set out in the proposed Bill.

(C) An independent and impartial Enquiry Commission and State Security cum Administration Commission should be set up to examine the cases of dereliction of duties by the State or State instrumentalities of public servants in the matter of preventing or containing / controlling the communal riots and such Enquiry Commission should be invested with adequate powers to investigate into complaints of dereliction of duties by the State / State machineries/instrumentalities public servants and the State should make available investigating agencies to such Commission.

(D) The proposed Bill must incorporate the concept of State responsibility to compensate riot victims. It should not be left merely to the offenders to compensate riot victims. The responsibilities to compensate riot victims of communal violence is recognized in several foreign jurisdictions like New Zealand in 1963, Britain in 1964 and subsequently Canada, Northern Ireland, USA and Australia also enacted laws to compensate riot victims. The American Jurisprudence, 11th Edition – Vol 54 has the following passage: - 

“In many jurisdictions, Municipal Corporations are made liable by statute for injury to persons or property resulting from the acts of mob.  Those statutes are in recognition of public duty entrusted by the State to the Municipality and other such division to preserve peace and order and to protect lives and property.”

The 6th Report (1981) of the National Police Commission also observed; “it is the duty of the administration to compensate to those unfortunate (sufferers of communal riots) for the loss and sufferings by them and to assist them in their rehabilitation.”

This opportunity must be seized to implement recommendations made by the National human Rights Commission in its various Reports submitted to the Government.

In the end I would once again emphasize that in order to overcome the issue in regard to legislative competence, the basis of law should be the (i) the Universal Declaration of Human Rights (ii) International Covenant on Civil and Political Rights (iii) International Covenant on Economic, Social and Cultural Rights and (iv) Genocide Convention of 1948 to which India acceded in 1949. The first three are included in the definition of ‘human rights’ under the Protection of Human Rights Act, 1993. Just as this law could be made by parliament by virtue of Article 253 read with Article 51 (c) and Entries 10 to 14 of List I in the VII Schedule of the Constitution, so also the provisions of this Revised Bill could be further revised to make them conform to the said international covenants and conventions to fall within the competence of Parliament. It is essential that the Union Government should have the power to effectively control situations such as the one that arose in post- Godhra riots in Gujarat.
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