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2. 2001 census:

· 85 million children between the ages 5-14 who are out of school

· 13 million children of this engaged in various forms of economic activity

· Over 5 lakh children below 5 working 

· One of the largest numbers of working children anywhere in world
3. Official position so far summarised in Gurupadaswamy Committee Report of 1981: 

“...as long as poverty continued, it would be difficult to totally eliminate child labour and hence, any attempt to abolish it through legal recourse would not be a practical proposition”. 

Recommended:

· ban child labour in hazardous areas 

· regulate and ameliorate conditions of work in other areas

4. Current legal position:

· Child labour below 14 years only banned in ‘hazardous’ occupations

· Child labour legal in other occupations, including agricultural work

· No lower limit to permissible child work, so even children below 5 can legally be put to work

· No ban on child work even in ‘hazardous’ vocations for 14 to 18 years

5. NCPCR, MoHRD, Planning Commission and NAC agree that:

· Children between 6 to 14 have fundamental right to mainstream school education, which is incompatible with child labour

· Law should move from regulating to prohibiting child labour, both ‘hazardous’ and others The CLA be amended and titled an Act to prohibit child labour.

· Child Labour for children between the ages 0-6 should be absolutely and completely prohibited. This severely physically and psychologically damages the child (ICDS services, including pre-school education  are also a universal right of all these children under SC prodders)

6. Some grey- areas:

· What happens to children between 14 to 18 years? NAC and NCPCR view: JJ Act defines children as those below 18 years. Child labour prohibition should apply to all children under 18 years, and RTE should also be extended to them

· Should children be permitted to work after school hours and in vacations with their families, in fields and home based work? NCPCR agrees for vacations. NAC suggests no problem as long as it does not interfere with child’s mainstream education 
7. NAC Proposal:

· A child should be defined as any person who has not completed 18 years of age.

· The distinction between prohibited and regulated occupations and processes be retained in the CLA so as to regulate work that children might perform after school hours.

· Between ages 6-18 children can work in their family and related trades after school hours or in vacations. However, children should not work in any prohibited or hazardous trades and should not do work which compromises their education or is in any other way harmful to her life, health, safety, or morals.
8. Countering poverty argument for child labour: “...as long as poverty continued, it would be difficult to totally eliminate child labour’
· Child labour is not only an effect of poverty but an important cause. Investment in education has spin off effects in reducing poverty, by increasing access to higher value employment and consequently countering poverty
· Practical experience shows that even in cases where parents initially resist idea of children being withdrawn from work, they eventually they own up with pride the transformation of their child from a child labourer to a student
· Poor working children restricted at best to non formal education, which reduces chances to come out of poverty

· Informalisation of the work force and increase in home based work facilitates sub-contracting to home based workers and by extension to the children working from home, including as early as 5-6 years of age or before 

· Distinction between hazardous and non-hazardous work often extremely difficult to enunciate - For instance, overwhelming majority of economically active children (almost 72%) work in agricultural sector and constitute almost 9% of agricultural workers, but agricultural labour not prohibited occupation. But children work long hours on farms and face with harmful effects of inhaling pesticides and other chemicals. Additionally, many such girls subject to hazards of physical and sexual abuse even at a young age of 10 to 12 years at the place of work.

9. Labour Ministry disagrees with prohibition of child labour 

In its letter to National Advisory Council dated 29th August 2011, it gives 4 reasons:

 (a) adverse effect that that this would have on Indian trade and exports; 

(b) the practical difficulty of simultaneously changing a whole host of other legislation like the Factories Act 1948, the Plantations Labour Act 1951, the Mines Act 1952, the Merchant Shipping Act 1958, the Motor Transport Workers Act 1961; 

 (c) any prohibition of child labour in the work carried out by agricultural and artisanal communities could adversely livelihood of communities that constitute the largest sections of the labouring population by denying their children sufficient time to learn to work their fields and pick up their traditional artisanal vocations;

(d) the difficulties that an increase in the age of employment would pose for India’s ratification of various ILO conventions that India was not in a position to comply even with the minimum age being 14 years.

10. (a) adverse effect that that this would have on Indian trade and exports; 

A practical objection: cannot in and of itself be a reason to prevent and come in the way of the realisation of Fundamental Rights of children granted by the Constitution. Any impact of trade and commerce that the country may face, as claimed by the Ministry, should be an entirely acceptable cost to ensure the education, health and well-being of millions of our vulnerable children.

11. (b) the practical difficulty of simultaneously changing a whole host of other legislation like the Factories Act 1948, the Plantations Labour Act 1951, the Mines Act 1952, the Merchant Shipping Act 1958, the Motor Transport Workers Act 1961; 

Practical bureaucratic problems of having to amend a number of laws surely cannot be ground enough to withhold the Fundamental Right of children.   

12. Objection (c) -  any prohibition of child labour in the work carried out by agricultural and artisanal communities could adversely livelihood of communities that constitute the largest sections of the labouring population by denying their children sufficient time to learn to work their fields and pick up their traditional artisanal vocations;

· has greater weight, as it is important that communities are able to pass on their trades, occupations and ways of being to subsequent generations, along with respect for the dignity of labour

· however, this need not and should not be in derogation of the right to education granted to young children

· no objection to a child assisting parents in the fields or in home based crafts outside school hours, or on vacations. In these periods, a child can learn her parents’ trade and skills, help them earn a living, and respect the dignity of labour 

13. Objection (d) - the difficulties that an increase in the age of employment would pose for India’s ratification of various ILO conventions that India was not in a position to comply even with the minimum age being 14 years.

· default on existing constitutional and international commitments to right to education cannot be ground for refusing to give effect to right to education in a fuller and fairer manner. 

· That is, the increased burden on the State to fulfil its international and constitutional obligations cannot be a defence to refuse to revise educational targets and commitments in keeping with changing requirements.
14. Procedural and functional amendments to the CLA in a post prohibition framework

· The administrative framework of the Act be split between monitoring and inspections and, rehabilitation related functions.

· The task of monitoring and inspections are best retained in the Labour Department as it has a well developed administrative machinery to perform this task.

· However, the task of rehabilitating labouring children be entrusted to either the HRD or Women and Child as these departments are more likely to bring the relevant sensitivities and skills required for the task of rehabilitation.

15. Penalties for offences: 

· Offences under the CLA should be made cognizable and penalties for violation of various offences under the CLA be made far more stringent than they are at present.

Existing penalties under section 14 of the CLA are not sufficiently deterrent, with offences relating to prohibited labour attracting a punishment of imprisonment for 3 months to 2 years and a fine between ten and twenty thousand rupees. Punishment for offences relating to regulated labour is even less stringent, attracting imprisonment that might extend up to one month and a fine extending to ten thousand rupees.

NCPCR proposes all offences under the Act be cognizable and non-bailable offences, with punishments ranging from imprisonment from 6 months to 6 years for various offences, and fines ranging from Rs. 10, 000 to 2,00,000. 

