First Meeting of the Drafting Committee of the CSV Bill

4th August, 2010

Venue: AB 7, Purana Quila Road

ATTENDED BY FOLLOWING DRAFTING COMMITTEE MEMBERS:

1. Gopal Subramanium

2. Usha Ramanathan

3. Prasad Sirivella

4. Vrinda Grover

5. Maja Daruwala

6. Teesta Setalvad

7. Farah Naqvi

8. Harsh Mander

Also attended by:

1. Advocate Mayank Misra, Solicitor General’s Office

2. Mr. Ravi, National Advisory Council Secretariat
KEY DISCUSSIONS & DECISIONS


The members of the drafting committee were welcomed by the Convenors, who also discussed the TORs, time frame, ways of working and some key content issues.

Summarised below are some of the main points of agreement.

A. LOGISTICS & PROCEDURES:

1. Whether the Christian minority representation is to be taken on board – they had sent an email to the two joint conveners requesting inclusion in the drafting committee. A point was raised by one of the members that some members of the Sikh community had requested inclusion also. While it was decided that Sister Mary, Catholic Bishops Conference of India (which had asked for inclusion) will be contacted for the latter’s representative on the Committee,  as regards Sikhs, though Mr. Phoolka was mentioned, it was agreed that a decision will be taken after some background work by members of the drafting committee.

2. As reference, and to enable the Drafting Committee to draw upon work done on this issue over the last 5 years, a CD that contained all drafts of the last five years and some critiques of the GOI law, compiled by convenor Farah Naqvi, were given to all members.

3. It was agreed that a law which has important bearing for the security and well-being of a wide range of people who have been or cn be targeted for their identity, should be drafted with exemplary standards of transparency. The procedures for transparency outlined in the Terms of Reference were mentioned and agreed upon. The first draft
 will be put on the website of NAC with a dedicated email id.  
4. 
5. The Drafting committee will also engage with the Law & Home Ministries after it agrees on its first draft, and it was agreed that by October 2010 this interaction will be organised.

B. SUBSTANTIVE DISCUSSIONS:

1. It was emphasised that the proposed legislation must not seek to duplicate powers already vested under current law with local authorities (DM & SP) to prevent communal & sectarian violence, or provide them any future alibi for inaction.

2. However, equally there is a need for a law that defines crimes that are targetted in nature i.e they are crimes based on ‘identity’ of the the victim – be it religious, caste or other identity.

3. Also, while we need not seek to ‘duplicate’ powers of local authorities, 
4. 
5. , a big addition to existing provisions of the law is that it seeks to establish and include the doctrines of Command and Superior responsibilty of both state and non-State actors.

6. Need to look at the Army Act with regard to certain provisions of the proposed Bill on the responsibilities of authorities
.

7. What are the categories of violence to be listed for which the CSVB would be applicable – it was agreed that it should cover a wide range of attacks based on identity: religion based, caste based, ethnic, based on disability, even  potentially violence against sexual minorities.

8. It was agreed that the proposal & desirability of a National Authority needs to be discussed more fully. While such a National Authority may be crucial for correcting the inaction or malfeasance of the state, there is no dearth of non-functioning or poorly functioning autonomous national bodies, including the NHRC. Therefore the constitution, membership and powers of the Authority need careful attention, so that it is both effective, and itself accountable.  

9. It was agreed that discussion and clarity was required regarding the constitutional provision that would allow such a National Authority to intervene in States. In this context, Section 355 was discussed and some members had reservations on whether 355 could work as the entry point for such an authority.

10. The need was also discussed to think through the ‘trigger point’ that would make the Act automatically applicable subsequent to a communal & sectarian event or incident, instead of the state actors waiting for a ‘recommendation’,  which in essence would make the law ineffective and create alibis for inaction.
11. Another set of issues which were discussed in a preliminary way were issues of individual crime – how and who will determine whether this was a ‘targetted’ crime based on identity or not. There will be endless cases of a person from one caste or religious community attacking persons of another caste/community. These attacks could be for reasons other than the identity of the victim. How can this law provide for recognising ‘targeted identity-based hate crimes’ as such? 
12. Further, we need to examine the implications of point 10 above for a host of other provisions that will kick-in with this law namely - compensation, special courts, specific evidentiary standards, special procedures for evidence and so on.
13. It was agreed that many lessons would be learnt by closely examining 20 years of the functioning of the SC/ST Prevention of Atrocities Act so that lessons can be incorporated into the proposed law.

14. It was stated that among the reasons the SC/ST act did not work was because there were no corresponding amendments in the CrPC.

15. The need to articulate ‘Positive Duties’ of State actors specifically under separate sections on prevention, control and reparation, was also proposed.

16. Strategies are very important. For each set of provisions there needs to be – 1) Formulation of the principle as a ‘right’; 2) who is  responsible for enforcement, including individuals and sections of State machinery; 3) Consequences of inaction.

17. Each of the above must be articulated separately under each Chapter. 

18. It was agreed that the law we seek is without precedent in Indian jurisprudence, therefore the law we seek to draft must be extremely innovative. It must essentially empower people such that they can work around the possibility of - a dysfunctional & discriminatory police machinery, a partisan executive and  a biased judiciary.

C. NEXT STEPS & TIME LINES:

1. As a first step, ‘Chapterisation’ for the proposed law should be developed with clearly identified chapter headings and circulated amongst member.

2. The ‘rationale’ for each chapter should be clear. While precise wordings are not critical, the chapterization must point in the direction of the essential elements to be included. Gopal Subramanium & Usha Ramanathan will undertake this exercise.

3. They will circulate chapters by the evening of 9th Aug. By then, the drafting committee would have had the benefit of the Advisory Committee interaction which will take place on 9th Aug.

4. One or more DC members will then offer to take on responsibility for developing the elements of particular chapters. GS shall act as moderator for this exercise.

5. First cut of the draft should be ready within 30 days from today – September 4th, 2010

6. SG office will offer software assistance for members to interact online.

7. Next meeting with will take place on 20th August. Time to be confirmed by Advocate Mayank Misra.

�Of what? The Bill or the TORs? Not clear


�I am not sure this was agreed upon. May be we could delete


�Again too early a formulation, I think


�Would this not have to happen sooner?





