MISSING A HISTORIC OPPORTUNITY:

A critique of the communal violence bill

By Harsh Mander

In defiance of overwhelming public opinion that was mounted against it, the government has still chosen to introduce its subverted version of a bill in Parliament for control of communal violence and rehabilitation of victims. The inclusion of the promise to introduce such legislation in the Common Minimum Programme of the newly incumbent central UPA government roused many hopes. The immediate context was the Gujarat massacre of 2002. In this, the state machinery was found by many independent citizen investigators to be gravely complicit in planning and executing the most brutal massacre since Independence of women and children of the minorities. It did little to control the violence for weeks, refused to set up relief camps or to rehabilitate the victims. Almost four years later, many more than half those who lost their homes are unable to return because of continuing fear. The legal process has been subverted.

Recent events in Rajasthan, Madhya Pradesh and Orissa, suggest that the on-going human and social catastrophe in Gujarat and its experiment in communal social engineering, are not merely aberrations. With ideologically driven social and political organisations in control, hatred against minorities is being systematically fanned, and they are increasingly isolated socially and economically, and living in perennial fear of another holocaust like Gujarat.

The proposed legislation was anticipated as a sturdy shield, a defence and salve against a state and all it arms – the police, the civil administration, the judiciary and even an increasingly domesticated and pliant civil society – that may turn against a segment of innocent citizens for the only ‘crime’ that they worship a different god. But instead of defending the citizens against a communally driven government with malafide subverted and partisan institutions, the law only further strengthens the same state. 

Armed with the provisions of the proposed Communal Violence (Prevention, Control and Rehabilitation of Victims) Bill, Chief Minister Modi and his police would have powers to arrest people on the apprehension of holding or storing arms or even stones and ‘other missiles’, for ‘loitering’ in communally sensitive area, or for songs, slogans and ‘harangues’. All such powers are known to be used against minorities by most administrations, much more so those which are openly communal.

The problem with Gujarat in 2002, and for that matter Delhi in 1984, Bhagalpur in 1989 or Mumbai in 1992-93, was not that the state lacked the powers to act, but that it lacked the will to act, or worse that its will was for the communal violence to continue. Even under existing law, most of what the law envisages is already permissible: arms can be banned, routes of processions regulated, armed forces called in to assist civil administration, special courts established. The law did not need to add any powers to those of the state in communal situations. On the contrary, draconian powers would cower down minorities further. What the law needed was to increase the democratic powers of the citizens, particularly minorities, to be able to hold their governments - elected representatives, policepersons, civil administrators, and hopefully even the judiciary - accountable and actually criminally liable for their acts of omission or commission, in failures to protect or rehabilitate them, or punish the guilty. 

Today Modi and his administration stand guilty of enormous crimes against humanity in the eyes of many secular democratic people. But he cannot be charged under the existing national law of these crimes, unless actual conspiracies such as those alleged by some of his officials and a slain minister are proved beyond doubt. This is highly unlikely, given the difficulties of evidence especially against people in authority. However, his manifest acts and failures should in themselves qualify as crimes, which would be possible only if the new law would not just enable the state to act (which it is enabled sufficiently even without the law), but to require it to act, and to make failures to protect citizens and the law impartially a criminal failure, and if the outcomes are genocidal as in Gujarat, a crime of no less than of genocide.

If, for instance, a woman suffers harassment from police and courts after sexual violence, in communal or normal situations, the answer would clearly not be to add to the powers of the same policepersons and judges who victimise her, or even to enhance punishment as is proposed under the bill. Instead, the need is to enhance the legal rights of the woman herself, to be protected and treated in certain mandatory codified ways, and to give her the powers to have punished actors in the criminal justice system who fail to respect her rights.

Likewise, this law must clearly define the duties of the government, and make failures to fulfil these a gravely punishable criminal offence. The duties would be to prevent the build-up to the violence, which would entail control and punishment of hate speeches and mobilisation; to ensure early, adequate, impartial and timely use of force when violence breaks out; relief and rehabilitation according to internationally accepted norms; and securing the process of justice.

There are a few noteworthy improvements over the draft bill earlier circulated by government. There is provision for appeal to a senior police officer against FIRs that are not lodged or inaccurately recorded by police stations; for punishment against public servants who fail to prevent communal violence; and a rehabilitation committee with non-official participation. However, the rehabilitation committees are appointed by the state government; the senior police officer is still directly subordinate to the same government; and the prosecution of public servants requires prior consent of the state government. Once again, using the yardstick of a leadership determined to subvert the constitution as in Gujarat, all of these progressive measures would in the end have still not protected the rights, live and properties of minorities in Gujarat.

This is not an ordinary law, which can legitimately be assessed by everyday parameters. It is a historic opportunity for the central government, tainted as it is by passivity and even covert complicity with the rise of communal and fascistic parties and organisations, to forge a new beginning. Its effort to force through a bill that claims to defend citizens in communal situations but makes them even more vulnerable can only be interpreted as an act of profoundly bad faith. Its leadership must display the courage of convictions to defend secularism and the equal rights of all people regardless of religion and caste, even against communally driven governments. If it misses this opportunity, who knows how much innocent blood and poison must flow before history allows it once again to make amends.    

