The PCTV draft bill

FN interview

 

Q: The charge is that there is nothing in this draft bill that will be quick, reactive and help pre-empt a riot. It is all about post-riot and post-attack scenarios.

A: The law is based on the belief that existing legal provisions are sufficient if public officials choose to prevent communal violence. Therefore the greatest preventive clause in this Bill is the provisions for accountability of public officials for failing to act, going up to the command level. In simple language, officials and political leaders can go to jail if they allow communal or anti-dalit violence to occur. There are also strong provisions to prevent the build-up of hate propaganda. There are enough things in the law already that empower the state machinery to prevent riots, act on intelligence, do search and seizureswoops etc. There is no need to further empower the state machinery. We Violence does not occur because the State lacks powers to stop it. It occurs, persists, spreads because the State machinery either does not act or acts in a biased and discriminatory manner. did not deliberately want to venture there and further empower the state machinery. In fact,  we were clear that we did not want to to try and further empower the state machinery is what we have deliberately kept clear of doing. The spirit of the law is not that. The principle of this legislation is to hold the State accountable when it uses its powers in a discriminatory manner when groups under attack are non-dominant (linguistic groups, religious groups, and dalits and tribals) We have just tried to create an enabling mechanism to ensure equality in the working of the law. This law recognizes thatthat will come into play if things go wrong and groups that are non-dominant in a particular setting, will get the equal protection as they are entitled to, in reality. We feel that while all citizens are of course equal on paper, in reality, non-dominant groups suffer disadvantages, of institutional bias. This is at its core a law about State accountability.We want to help recognize and then correct that bias. 

Q: So what is the definition of this “non-dominant” group ?

A: It is incorrectly understood as just a religious minority. The word 'Minority' is a shifting and fluid category ion the country, depending upon the state you are in. We are referring to anybody who is numerically non-dominant in a particular state at a point and thus vulnerable to institutional bias. In fact, Hindus are minorities in many parts of the country, in many contexts. In an era dominated by commerce and employment-induced high levels of mobility across regions we want to be able to protect UP-ites and Biharis who go to Maharashtra, Tamils in Karnataka, Gujratis in DelhiKashmir, BengalisKashmiris in AssamKerala too, apart from other religious and linguistic minorities. Most dalits and many tribals are also Hindu. How can that be seen as communal ? The Bill doesWe have not referred to any group as an aggressor, we are only talking of the victim.


Q: What is the central thrust of this Act ?

A: There are several things. But two key aspects. stand out. The first is that it recognises what a ‘hate crime’ is,  as an offence knowingly directed crimes against someone because of their identity – regional, religious, ethnic, caste or linguistic. A ‘hate-crime’ and targeted and organised violence is recognised explicitly and has been clearly defined. Crimes against dalits and tribals are also a part of this law.



Also, it recognises and hold officers accountable for dereliction of dutyy and not just doing things to incite violence. If public servants or officers are deemed to be not acting in a discriminatory manner, and fail to prevent offences, that is recognised as wrong and as a penal offence. Also, breach of command responsibility is recognised. It ensures that there is culpability of those who are 'in-charge'. So those officials who are higher up cannot escape responsibility.


This bill also proposes that there is no need wait endlessly to seek sanction for prosecution of public servants.  Ifor action against any authority if there is no response from the concerned government within thirty days of asking for request for sanction it is deemed granted. If sanction is refused within 30 days, reasons have to be clearly stated. Also, for several offences by public servants – which this Bill considers offences against ‘public justice’ there is no sanction requirementIf no sanction is given, reasons have to be clearly stated as to why that is the case. All of  this will enhance accountability of the State and ensure that it functions as the constitution mandates it to do – impartially for all.   

 
Q: This National Authority and State Authority, will it not amount to simply creating new bureaucracies and leviathans ? What will they do ? 

A: They will be advisory in nature and be in touch with the ground situation. There is no sense of any ‘take-over’ of the state machinery proposed at all. We have tried to move away form both impulses, those that seek to have the ‘flag-march’ approach of trying to get the Centre to intervene as well as those that say it should all be left to the state. The National and State Authority will be a body that just sees that everybody does their core jobs, that all officers remain committed to protecting all citizens, irrespective of  their numerical strength. I repeat – this The new law proposes one criticaldrastic  change, of ensuring that officers are accountable, for sins of omission and commission. The advice/recommendation of these authorities y will also help createpreserve a paper trail of evidence of a build-up to a hate crime and any dereliction of responsible officers , which will be very helpful in courts once cases are filed by the victims. 

Apart from respecting the federal structure of the Constitution, we were concerned about not creating alibis for inaction by local administration, and did not want to create such alibis for inaction, so there is absolutely no overlap between National and State Authorities and the state machinery. They wont interfere with the working of the system in a state in any way.

IAnd n the event of targeted violence, if there is dereliction of duties by public servantsafter any sort of a riot, and if States fail to take action against these public servants, where do victims go ? These Authorities will be places where victims can take their complaint to. 


Q: Is this assumption that a ‘few good citizens’ appointed to this Authority (with necessarily at least four women and those who are Minorities) will fix what is wrong, a workable one ?


A: What is wrong with this ? For one in a departure from many of our national bodies, this law says We have said not more than two retired civil servants maybe members of the national authority, and by asking for inclusion for those in a mMinority (which could mean Hindus from Punjab or Tamils Christians from Karnatakashmir) or weak and disadvantaged groups like dalits or tribals,  we want to draw from these peoples’ experience of being non-dominant in a Statein a Minority, so they will be able to bring something very valuable about the experience of  how institutional bias of the law enforcement and criminal justice machinery works at different levelin ths is context to their job table. I also see nothing wrong in the bill stipulating that at least four out of seven would be women. Every single statutory institution in this country has a gender imbalance. Why not begin somewhere to correct it?

 
Q: You say that there is much here by way of reparations and relief ?

A: So far, whatever victims of hate crimes or group violence are paid is as per the whims of that state. We have finally stipulated the sum, and standardized it, and made it a justiciable right for all victims. It is no longer up to the discretionary charity or largesse of any State government.., not as gratis. So the compensation norms are stipulated to be Rs 15 lakh for death those deadand specified sums for several others forms of injury according to a schedule, which shall be revised every three years, and Rs 5 for those raped. It need not even be people of ‘non-dominant’ groups who get compensationpaid that. If I am not from the victim group but if my house is burnt down or I am injured as part of the targeted violence, I will also be entitled to the same relief and comprehensive reparations. Relief and reparations is so much beyond just compensation. As far as immediate relief – we have provided the details of how there would be a single-window available to help them regain their ID papers if they have got burnt and restore some sense of normality after the act for the victims. Even the setting up of Relief camps and their regular monitoring has been laid down as statutory provisions, and wont be simply random activities some states do and others dont. If this law is passed, it wont be ad-hoc but as per law, a requirement. Statutory rights to relief and reparation for all affected persons, including compensation are filling a vital gap in our statute books, and being created for the first time. 


ends


