National Advisory Council
Recommendations on the  proposed Disability Rights Legislation
SUMMARY 
In India, currently the legal rights of persons with disabilities (PWDs) are protected by the Persons with Disabilities (Equal Opportunities) Act 1995 (PWD Act 1995). The Government of India appointed a Committee chaired by Dr Sudha Kaul to draft a new law, and this Committee has submitted a draft Rights of Persons with Disabilities Bill 2011 (RPDB), which is under consideration by the Government. 
The National Advisory Council (NAC) finds the draft Bill much more progressive than the current law, and in greater consonance with the UNCRPD
. There remain a few key issues of debate around the new draft Bill. This note summarises the recommendations of NAC with regard to each of these key issues.
1. Single or multiple laws
All relevant laws concerning rights of persons with disabilities may be reviewed together from the view point of avoiding inconsistencies and duplication; and amendments if necessary may be carried out in close coordination by various Ministries to ensure furtherance of rights of persons with disabilities. 

2. Definitional issues: Medical and Social Models
The definition of disability should shift even more clearly to a social model, as mandated by the UNCRPD, by suitably modifying Schedule 1 in the Bill to develop appropriate socio-medical scales and systems for evaluation for defining and measuring disability. 
Further while the Bill rightly excludes disability which is temporary, it needs to take into account that psychiatric disability can be episodic. It should also clearly distinguish between psychiatric disability and psychiatric illness.

3. Legal Capacity of  the disabled
Many laws and even some clauses in the Constitution do not recognise the full legal capacity of PWDs. It is recommended that the Law Ministry should review all statutes in order to include an acknowledgment of full legal capacity as provided for in RPDB. 

While endorsing the principle which recognizes the need of supported decision making in certain cases, there is a need to introduce further appropriate safeguards in RPDB, as specified by the UNCRPD, for exercise of supported decision making, to protect further the interests of persons with disabilities. Where local networks of disabled persons exist, they should be given a much greater role in ensuring that the supported decision reflects the true aspirations and best interests of the PWDs. There is also a need to have a stronger mandatory review system of these supported decisions, to ensure in such cases  there is no conflict of interest, exploitation, and that the will and best interests of the PWD were indeed secured to the extent feasible. 
4. Special versus Integrated Education:
The approach laid in the RPDB is appropriate in so far that it allows choice to children and guardians about which kind of school they would like to access – inclusive or special. 
Government of India has already introduced a Bill in the Parliament to amend RTE, in which it is proposed to include children with disabilities within the meaning of ‘child belonging to disadvantaged group’. This will correct the first great anomaly of RTE relating to children with disabilities, clarifying that they have the same right to education as all other children. 
The Ministry of HRD should further amend RTE to ensure that the right to education to all children with disabilities is safeguarded fully in operational terms, and the choice offered to such children to study in an inclusive school or special school is real. It would need to clarify in the law whether the right to education of every child with disabilities would be in every neighbourhood school, or in neighbourhood schools within a specified distance norm. It will also need to indicate the minimum norms of teachers’ training, infrastructure and equipment in inclusive schools. At the same time, it would need to indicate these norms for special schools, and the distance norms for these.
5. Poverty and Exclusion: 

Families with disabled members should be recognised to be vulnerable and potentially food insecure, and therefore be given high weightage during identification of poor households and surveys for the same. RPDB should guarantee preferential access to households with PWDs (except those with tax-payers) to all poverty alleviation and social security programmes, including social security allowance. 
From an equity lens, destitute disabled women and men, single women who are disabled, poor persons who are disabled, homeless disabled, and the aged disabled women need specific social protection over and above any blanket social security given to all the disabled. 

RPDB should contain stringer anti-discrimination provisions to lower barriers to their productive employment, thus enabling greater participation of PWD in the workforce. RPDB should also mandate support to families with persons with disabilities themselves in engaging in or accessing gainful employment, including financial and tax benefits to private employers of PWDs, subsidies and finance incentives for starting small scale income generation activities by PWD households. 
6. Institutions for Enforcement 
The wide diversity of institutions concerned with rights of PWDs, including RPDB, as well as other amendment laws concerning rights of PWDs, should be converged and rationalised to the extent possible. This would save costs, prevent the creation of a large bureaucracy, and above all provide a single window of contact at the central, state or district level for PWDs to access their rights and secure redressal of their grievances. 
There should be a single National Disability Commission, and State Disability Commissions, on the lines of National Commissions for other socially disadvantaged groups, such as Women, Children, Minorities, SC and ST. Much thought would need to go into the composition of these bodies, ensuring due representation to PWDs across a wide range of social categories, PWD collectives, associations of parents and guardians of PWDs, human rights organisations and NGOs working with PWDs. 
The law also needs to distinguish clearly between advisory, oversight and adjudicatory powers of these Commissions, including powers to impose penalties such as cancellation of registrations, imposing fines, and even proposing criminal action. The proposed National, State and District Disability Rights Authorities would need to be established under a separate dedicated statute, because it will have powers which cut across many statutes. 
The suggested institutional architecture will have to be devised in a manner that there is  no overlap or duplication and the institutions proposed can effectively secure the rights of PWDs.
7. Penalties
The general penalty clause of RPDB is too generic, and it makes no distinction between civil consequences and criminal consequences arising out of the various possible violations of the provisions of the proposed bill. The penalties needs to be more specific and cannot be applied for violation of all entitlements under the Act. In cases of criminal consequences, the overlap with existing laws needs to be clarified.  
� The United Nations Convention on the Rights of Persons with Disabilities was adopted in Dec 2006, and India was the first major country to endorse it in 2007
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