Preliminary Note on evolving a comprehensive Anti-Corruption Strategy
Introduction

A series of scams that have come to the fore in the recent past have seriously undermined public faith in the Indian administration. In India, corruption pervades all aspects of public life, and therefore, can only be tackled by evolving a comprehensive anti-corruption strategy.  A classic case of endemic corruption is the real estate bubble in the National Capital Region. Amongst real estate sellers, buyers, and brokers, there is an understanding that more than 50% of the total cost of the purchase of any immovable property will be paid in cash, which is referred in local parlance as the “black money component”. The final Registration of the Sale Deed is done at a rate much lower than the actual market price.  In this way huge amounts of unaccounted cash including that earned by dishonest and corrupt means by public officials, circulates in the economy, and keeps the real estate prices soaring. This example shows the complexity of the problem and the challenges that confront us. 

Many studies have recommended that corruption can be countered by curbing the opportunities and incentives that propagate corrupt practices. This calls for reforms as well as a stringent conviction policy. The UN Convention Against Corruption, 2003 also emphasizes the prevention of corruption – through anti-corruption measures and policies in various aspects of governance; enacting laws that deem all forms of corruption as a criminal offence; international cooperation to fight against corruption and asset recovery. This note discusses the urgent steps required to weed out corruption from public institutions in India. 
1. Preventive measures 

These measures reduce the opportunities for corruption by making systems transparent, increasing accountability, and rationalizing procedures. Specific sectoral reforms needed to prevent corruption include: 
a.) Administrative Reforms:  
There is widespread perception that the bureaucracy is inefficient and mired in red tape. Moreover, the nexus between corrupt bureaucrats and politicians has further compounded the problem resulting in extraneous interference in matters of administration. Starting in the 1960s, several recommendations have been made by the Commissions that were set up with a view to understand the reasons for systemic corruption and recommend measures to reform public institutions.  

The First Administrative Reforms Commission was established in 1966, under the leadership of Morarji Desai, to recommend reforms required in the Indian public administration system. In 2005, Veerapa Moiley chaired the Second Administrative Reforms Commissions. The Second Administrative Commission made comprehensive recommendations on several issues. In their report titled ‘Ethics in Governance’
, the Commission identified diverse range of systemic reforms that are needed for the prevention of corruption in the administration. Some of the recommendations included – promoting competition in awarding contracts, simplifying transactions, using information technology, reforming the civil services, integrity pacts, and creating a vigilance network. 
In addition to the Administrative Reforms Commission, the Central Vigilance Commission also drafted a National Anti-corruption Strategy.
 It identified the absence of accountability, integrity and transparency, coupled with broad discretionary powers as the contributing factors for increase of administrative corruption. Under administrative reforms, it recommended the use of technology and automation of corruption prone processes; replacing the current personnel system based on patronage to a merit-based professional non-partisan civil service; and promoting accessibility and responsiveness in the administration. However, no action seems to have been taken on any of the recommendations made in these reports. 

b.) Police Reforms:  
As early as 1979 the National Police Commission (NPC) was set up to recommend measures to reform policing. It produced eight reports and a Model Police Act. However, since none of the recommendations were followed, in 1996, a PIL was filed in the Supreme Court titled Prakash Singh & Ors. v. Union of India, to implement the report of the NPC. While hearing the PIL, the Supreme Court formed various Committees, most notably the Police Act Drafting Committee (PADC or the Soli Sorabji Committee), which drafted a new model Police Bill to replace the 1861 Police Act. In 2006, the court in its verdict in the Prakash Singh case, the Supreme Court directed the government to initiate police reform, and implement its orders through executive orders or enact new police legislation. 

Subsequently, in 2008, a three member Monitoring Committee with a two- year mandate was set up. Seven directives were outlined to initiate reform. These directives entailed: limit the control and interference in the functioning of the police by the executive, develop fair and transparent internal management systems, ensure that public complaints are addressed, and enhance police accountability.
 It is has been five years since these directives were issued and none of the state governments have fully abided by it. Till date only 11 states have enacted fresh Police Acts. 

c.) Electoral Reforms:  
Several committees have examined the issue of Electoral Reforms including the Goswami Committee on Electoral Reforms (1990); Vohra Committee Report (1993); Indrajit Gupta Committee on State Funding of Elections (1998); Law Commission Report on Reform of the Electoral Laws (1999); National Commission to Review the Working of the Constitution (2001); Election Commission of India – Proposed Electoral Reforms (2004); The Second Administrative Reforms Commission (2008).  They made recommendations to strengthen the current process of election.
 Criminalization of politics and the transparency in the financing of elections have emerged as the two main issues. It is believed that the funding of elections has far exceeded the legal limits and resulted in lack of transparency, widespread corruption and pervasiveness of black money. Criminalization of politics has many forms but the most alarming is that a significant number of elected representatives have criminal cases pending against them.  By the Supreme Court’s order in 2003, candidates are now required to declare their assets and criminal cases pending against them. However, as recommended by the Election Commission in 2004, there is an urgent need for stringent punishment for offenders. 

Moreover, the UN Convention against Corruption, in its chapter on ‘Prevention of Corruption’ lists transparency in the financing of elections and political parties as a major reform agenda. In the chapter on criminalization it also urges states to declare any form of corruption even money laundering and concealment as a criminal activity and hence implying the de-criminalization of the political process as well. 

d.) Judicial Reforms: 

In a democratic system, the doctrine of separation of powers, by way of an independent judiciary is crucial in maintaining checks and balances between public institutions. In light of the various corruption allegations against judges,
 it is necessary to initiate a process of transparency and accountability in the Judiciary. 
Several committees have been formed to define the contours of judicial reforms. In 2006, the Judges (Enquiry) Bill was proposed in the Parliament. However, this Bill has lapsed. But in 2010, the Law Ministry had again proposed the Judges Accountability Bill (2010), the main features of which require the judges and their families to declare their assets, lays down judicial standards, and establishes processes for removal of judges of the Supreme Court and High Court
. However, contentious issues such as the appointment process of the judges still need significant reform. 

e.) Pre-legislative consultations:
From its inception the legislative process should be inclusive, widely consultative, open and transparent. Comparative experience underlines that there are no shortcuts. Genuine consultations should be carried out prior to drafting legislations, particularly those laws that have a social impact. Among other things, national consultations enhance the acceptability of a law, increase ownership, draw upon local cultural traditions and catalyze public debate on contentious issues. 

Conducting public hearings, consultations, and inviting comments on a framework note, or draft legislation are ways to ensure public participation in the pre legislative process. In some countries, such as South Africa extensive public consultations have been organized by civil society groups, who often have grassroots networks, and these consultations have fed directly into official channels involved in drafting the law. Legitimate consultations require the government to maintain and share the information regarding what inputs they received, what they accepted/ incorporated or denied and their reason for doing so. Serious attempts should be made by the government to engage with the recommendations and opinions collected during the process.

2. Punitive measures  

These measures involve minimising the incentives for propagating corruption through stringent penalties and speedy procedures for conviction. 

a.) Independent Anti-Corruption agency: 

In the absence of strong anti-corruption enforcement mechanisms, corruption becomes a low risk and a high return activity. In light of the experience of different countries, several salient features were identified as critical to combating corruption. While the low level of corruption in Singapore, Hong-Kong and Scandinavian Countries can be attributed to, among other things, a strong enforcement mechanism for convicting the corrupt, in China the success in weeding out corruption has been low despite instituting a death penalty for large-scale corruption because of weak enforcement of the law especially for senior officers
. Even the Global Integrity Report 2009 for India shows that India’s strong anti-corruption laws are made ineffective by a weak anti-corruption agency. 
 In the current institutional set up the Centre Vigilance Commission handles corruption cases against senior officials at the centre, and the CBI investigates these complaints.  Every government department has a CVO and then at the state level there are Lokayuktas. However, the effectiveness of these institutions is deeply questionable because of their non-autonomous nature, political and police interference, and inability to enforce their recommendations. 

In the time period between 1957 and 1997, not even a single CBI case against a minister had led to conviction.
  Moreover, recently the Supreme Court set aside the appointment of the Chief CVO. The Lokpal Bill was a failed attempt at trying to set up an independent anti-corruption agency and has been pending in Parliament for the last 42 years. The civil society and the government have now agreed to a joint drafting of this Bill. Although in 1997, the Supreme Court had passed a landmark judgment by awarding statutory status to the CVC but a lot remains to be done.   

b.) Punishments: 

 For strengthening the Prevention of Corruption Act, there has been an on-going discussion about including confiscation of assets acquired through illegal means as a punishment for offenders. The rationale behind this is that if a public servant amasses wealth at the cost of the state then the state is justified in seizing such assets. The Benami Transactions (Prohibitions) Act 1988 that provides for confiscation of property acquired by illegal sources was passed in the Parliament but unfortunately has not been implemented until today. The Bihar government has enacted the Special Court Act 2009 that allows for confiscation of property of government officials found having assets disproportionate to their income, is believed to have made a dent in the one of the most corrupt states of the country.

3. Promotional measures  

Corruption does not merely indicate institutional weakness, but also denotes the diminishing significance of ethics and morals among the politicians, civil servants and the population in general of the country. Therefore, enforcing laws, rules and other control mechanisms alone cannot root out corruption.
 This is the reason why the reform programmes in Hong Kong and Singapore cited strengthening of altruism and assumption of responsibility for oneself as one of the core components of the programme.
 With the increase in social responsibility and awareness, the citizens will become capable of painting a clearer picture of the relationship between corruption and poverty, and the impact that corruption has on the society at large. This in turn will contribute in reducing the tolerance of corruption in the society, and force the politicians and the civil servants to think more than once before acting in a corrupt manner. In this connection, it should be noted that civil society and the media play an important role in moulding public opinion. 
Corruption also stems from general dissatisfaction of the people from their remuneration. As Aboubacar Koulibaly, Principal Advisor to the Prime Minister of Guinea, says, "I believe a lot of people, even average citizens, are involved in corruption not because they don’t know it is illegal, but out of necessity because they aren't paid enough."
 In a country like India, a businessman cannot open a store without paying bribes to the local government officials for taking care of the paperwork and the local police for the ‘security services’. The reason for this can be traced to the fact that all government and police officials work for fixed salaries. Therefore, there is hardly any motivation to work better and more diligently, as the salary is unaffected by the quality of work. So, government officials and police officers are motivated to accept bribes.

Therefore, apart from enforcing legal restrictions against corruption, the salaries of all the government and police officials should be increased and the quality of work should be placed at par with experience while considering the prospects of promotion. 
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