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Preface

 
The Ministry of Panchayati Raj, Government of India, constituted the Sub-committee (SC in brief) on the 3rd August 2006 for preparing Model Guide lines to vest Gram Sabhas with powers as envisaged in the Provisions of Panchayats (Extension to the Scheduled Areas) Act, 1996 (PESA in brief). The composition of the sub-committee and its detailed terms of reference are reproduced in Annexure 1. 

0.2 The SC held…meetings and considered various aspects in detail. The first and the most crucial aspect of PESA is that it is a unique legislation which attempts to bring together in a single frame the two totally different worlds- the simple system of tribal communities governed by their respective customs and tradition and the formal system of the State governed exclusively by the laws. Accordingly the SC after reviewing the general situation proceeded to discuss in depth, in the first instance, the issues relating to this dichotomy and arrived at a harmonious construct outlined in Part III. 

0.3 The second important aspect of PESA is that it spells out a general frame of reference for governance in the Scheduled Areas. It envisages a number of options that may be exercised in each case by the concerned authorities depending on the local situation. It is, therefore, presumed that while choosing one of the alternatives, it will be ensured that the resultant situation does not violate with the general spirit of PESA. The possible contingencies have been discussed to avoid such anomalies and present an overall harmonious construct. 

0.4 Lastly, we have discussed in detail the nature of Guidelines themselves. In view of the fact that Section 4(d) of PESA acknowledges in unequivocal terms the ‘competence’ of Gram Sabha to manage its affairs in accordance with the ‘customs and tradition’, the Guidelines will have in the form of a ‘Gram Sabha Vyavahar Samhita’. The Samhita will have be incorporated in the State Panchayat Acts by the respective Governors through a notification under Para 5 (1) of the Fifth Schedule. It should serve as ‘guidelines’ for the Gram Sabha, but shall be binding on the officials of concerned departments.

Part I

A General Review
1.1
We may start with a Review of the status of self-governing institutions established under the provisions of Parts IX of the Constitution in respect of the Fifth Schedule areas in the country. The Scheduled Areas have been kept outside the purview of Part IX of the Constitution. These provisions were extended to the Scheduled Areas in 1996, with exceptions and modification recommended by Bhuria Committee, with the enactment of the Provisions of Panchayats (Extension to the Scheduled Areas ) Act, 1996 (PESA in brief) by the Parliament under Article 243 M (4)(b)  of the Constitution,.  Eight of the nine States having Scheduled Areas, namely, A.P., Chhattisgarh, Gujarat, Himachal Pradesh, M.P., Maharashtra, Orissa and Rajasthan amended their existing Panchayat Acts. The newly constituted State of Jharkhand enacted a new Panchayat Act in 2001.

1.2
 Elections to Panchayats have been held in all States except in Jharkhand. The High Court of Jharkhand has struck down the Second Proviso of Section 4(g) reserving ‘all the seats of chairpersons of Panchayats at all levels’ as un-Constitutional. An appeal is pending before the Hon’ble Supreme Court. Accordingly the entire Panchayat System in the State is not in position and designated officers of Government are discharging the functions of Panchayats. 

1.3
It may be mentioned here that the Scheduled Areas have also been kept outside the purview of the Provisions of Part IXA of the Constitution concerning Municipalities vide Clause (1) of Article 243ZC. The provisions of this Part have not been extended to these areas so far Even though the Bhuria Committee, appointed by the Government of India for suggesting exceptions and modifications in the provisions of Part IXA, had made far-reaching recommendations as far back as 1995.  The result is that all urban bodies in the Scheduled and the Tribal Areas are functioning without any authority of law. This fact itself sends wrong signals amongst the people not only about credibility of promises of the State but even about its bona fides about protecting the interests of the tribal people. Even for making a genuine beginning on PESA front, as is being attempted now, clearing this black spot of governance without authority in the Scheduled Areas shall be an essential first condition.

1.4 We, therefore, recommend that 


As a visible token of State’s commitment to undo the historical injustice in respect of tribal affairs, the Provisions of Part IXA concerning Municipalities should be extended forthwith to the Scheduled Areas with exceptions and modifications as suggested by the Bhuria Committee under Article 243 ZC (3) of the Constitution.   

Implementation of PESA:

1.5
The implementation of PESA in the concerned States, on the whole, can be said to be rather dismal. The main reasons for this sorry state are: 

(i) There is lack of appreciation about the place of Fifth Schedule read with PESA in tribal affairs and confusion about its legal Status;

(ii) The formal responsibility of (a) implementation of PESA that stands for total transformation of the paradigm of governance in the Scheduled Areas and (b) dealing with tribal affairs in general is vested with two different Ministries in the Union Government, namely, the Ministry of Panchayati Raj and the Ministry of Tribal Affairs respectively that are virtually functioning in isolation; 

(iii)  There is lack of information and understanding about PESA in general and its radical character in particular amongst the political executive and even concerned administrators; and 

(iv) There is virtually no effort to convey and disseminate the message of PESA 

Unbroken History of Broken Promises

1.6
Some of the erstwhile Excluded/Partially Excluded Areas as also some other predominantly tribal areas were declared as Scheduled Areas by the President soon after the adoption of the Constitution in 1950. This was, however, an ad hoc exercise. Just about 30% of the tribal population was brought under its purview. Moreover, there was little appreciation of the radical character of the Fifth Schedule and the crucial role, which it was designed to play, during the crucial transition that the tribal people were obliged to negotiate after independence in the name of so-called development. The state sponsored development aimed at, albeit inadvertently, telescoping the processes of change in the history of mankind spanning thousands of years into a few decades, not even centuries. All protective provisions and best intentions, however, proved rather dysfunctional in the overall context.

1.7 The nation started its innings in rural development in early 1950s with the euphoria of community development that continued until late 1960s. Special plans were prepared for tribal areas on the same lines as the general areas with higher financial outlays under the scheme of Tribal Development Blocks keeping in view the stage of their respective economies and such other factors like, remoteness, difficult terrain. The basic issue of governance, however, did not claim the attention it deserved. It was largely because of lack of appreciation of the intricacies involved in the process of change that had to be virtually mutational. The result was not commensurate with the avowed objectives.

(i) Dhebar Commission  

1.8
The first Scheduled Areas and the Scheduled Tribes Commission (Chairman: Shri U.N. Dhebar) under Article 339(1) of the Constitution was constituted in 1960. It was ‘to report on the administration of the Scheduled Areas and the welfare of the Scheduled Tribes in the States’. The Commission came to the conclusion that the special provisions of the Fifth Schedule are really not necessary.  The State Laws could adequately take care of the special situation of the tribal people and their advancement. Moreover, according to the Commission some risk was intrinsic in any process of change especially involving industrialization. Accordingly the proposals for scheduling of the left over tribal majority areas from all over the country were not considered. The result was that the numerically smaller tribal communities especially in the three southern States and West Bengal, thus, were denied the Constitutional protection with dire consequences. That fateful omission is dogging these groups till today.

(ii) Tribal Sub-Plans and After

1.9   The story of   historical injustice at the hands of the Constitutional Commission repeated itself, though with a difference, during 1970s. A new strategy for tribal development was prepared in wake of rumblings of widespread unrest especially in Jharkhand Region of the then Bihar.  The Fifth Schedule and the Tribal Sub-Plan (TSP) were accepted as two co-equal pillars in this strategy. The former was expected to address the vital issue of protection while the latter focused on their economic advancement. The schema of the first pillar in the form of the Fifth Schedule is concerned with governance in general including traditional system of self-governance. It proved to be a non-starter notwithstanding countless formal commitments for using the potential of the Fifth Schedule for providing effective protection to the tribal people. On the other hand, the second pillar, which comprised the formal part of TSP and concerned largely flow of funds, a highly coveted and easily disposable ‘gift’, was a fabulous success. 

1.10
This partial implementation of an organic programme designed for the simple tribal situation in practice proved to be disastrous for the tribal cause. Along with money came the flood of contractors, dalals, fortune seekers as also legions of officials and minions of all descriptions, not infrequently as punishment to the unknown world of the mysterious wild. An era of virtual loot started with no one to stand by the side of the people including the State notwithstanding its Constitutional obligation. Ironically the homilies about tribal areas not to treated as punishment postings have continued in the same vein even after half a century spanning over five %-Year Plans dedicated to directed change have rolled by.

(iii) PESA and Its Neglect

1.11
The story of neglect of the Fifth Schedule repeated a third time in 1990s, but with a difference. The decision not to extend the general schema of Part IX of the Constitution concerning Panchayats to the Scheduled Areas was historic.  This was the first ever law after independence which did not cover the Scheduled Areas in routine. The message of the extension of the provisions of Panchayats, therefore, appeared with a big bang. The unprecedented unique feature in PESA acknowledging the ‘competence’ of the community in the form of Gram Sabha to manage all its affairs in accordance with its customs and tradition touched the innermost sensitive chord in the psyche of the freedom loving proud tribal people.  This provision stood out in sharp contrast with the tenor of the general laws that had been enacted in this regard hither to before. Article 40 and even Article 243A in Part IX of the Constitution envisage ‘endowment of necessary powers’ on the Panchayats and the Gram Sabha. This radical change from the existing regime of ‘endowment’ of powers by the State to the ‘competence’ of the community as a natural endowment, however, has not been taken by the ruling elite in its stride. On the contrary, it is perceived as a threat to the established power structure in the political as well as administrative system. 

1.12
There are two crucial provisions in PESA that are universally disliked. The first is Section 4(b) that defines ‘village’ in terms of a living community with its customs and tradition. This innocuous looking provision has created space in the Constitution for the community at the village level with all its customs and tradition.  The second provision is in Section 4(d). It acknowledges the ‘competence’ of the community in the form of Gram Sabha for self-governance with comprehensive mandate. As we will discuss in detail later, these vital provisions have not been adopted in the Panchayat Raj Legislations of the concerned States in their true spirit. Even where a beginning was made in the right direction as, for example in M.P., the rule making power in the Panchayat Act has been used to emasculate the people’s initiative and authority.  The real power has, therefore, gravitated to the elite through the innocuous looking formal processes of the modern System.  

(iv) The Last Bid for Redemption 

1.13
The current exercise aimed at using the Constitutional provisions in the Fifth Schedule for protection and advancement of the tribal people is the fourth in the series. It is being attempted at a point in the history of the tribal people when the bulk of the tribal area is passing through  an unprecedented crisis. Yet there is hardly any appreciation of the root cause of that crisis—the transformation of protector State into a predator State especially in the perception of the tribal people. The general provisions in the laws of the era of socialistic commitment concerning protection of the interests of the common man are virtually collapsing before the global avalanche of market economy. The State is standing by the very same adversarial forces. It is being done ostensibly on the ground that the benefits of the so-called development in the final analysis will percolate to the so-called loser groups as well. This percolation theory stands totally discredited in the light of our own experience on the ground in the wake of unrelenting accentuation of economic inequality. In this situation, the only hope for protection in the immediate context for the especially vulnerable tribal people is the defensive shield of the Fifth Schedule with powerful provisions engraved therein. These provisions have not been openly questioned so far notwithstanding their utter neglect and spells of ambivalence in the System, for example, after the historic verdict of the Supreme Court in Samatha case.

 1.14
It is important to note here that there has been a serious lapse even about scheduling the tribal territories. A systematic exercise was taken up to identify and schedule the predominantly tribal areas in the early 1970s under the TSP Strategy. The Fifth Schedule was amended in 1976 to allow addition of new areas with the avowed objective of making the TSP and the Scheduled Areas co-extensive. The comparatively easier exercise of identifying tribal majority blocks was completed in the Fifth Plan itself. They were brought under the Fifth Schedule in late 1970s. In the mean time the areas with smaller population thresholds were also identified and included in the Tribal Sub-Plans. But the commitment to schedule these areas has not been fulfilled to this day even as five successive Five Year Plans have rolled by. 

1.15
In the mean time, the financial outlays have been rising mechanically in terms of the principles about devolution of funds for tribal development. There are paper commitments of all descriptions about protection and good governance but with virtually no action on that front. The result is that the simple communities in smaller congregations are rendered still more vulnerable before the forcers unleashed by the unbridled processes in the name of so-called development. 

1.16 In sum, not less than 40% of the tribal population in our country continues to be without the benefit of even the formal protective umbrella of the Fifth Schedule till date. These groups are the most vulnerable because of their smaller numbers. Even if we succeed in making PESA effective in the existing Scheduled Areas, the most vulnerable groups amongst the tribal people across the country would have been left out even after 60 years of the independence. This structural and man-made injustice meted out to the weakest amongst the weak must be averted at any cost. 

1.17 We, therefore, recommend that 

1. The entire Tribal Sub-Plan Area including MADA pockets and groups of tribal-majority habitations already identified should be brought under the Fifth Schedule forth with;

2. Administrative reorganization of the enlarged Scheduled Areas should also be taken up side by side so that all tribal communities can enjoy effective protection of PESA in the new frame.  

Part II

PESA: Basic Features and Frame of Governance 

In Scheduled Areas

 Legal Status of PESA: Clearing the Decks

2.1
The first essential condition for effective implementation of PESA is unflinching clarity about its legal status and the scope of its coverage. The following are some of the points, which will need categorical reiteration:

(i) PESA is an integral part of the Constitution notwithstanding the ‘clerical’ omission about its non-inclusion in the Book, ‘The Constitution of India’. Any system of governance in the Scheduled Areas that comprises the traditional habitat of the tribal people without PESA is non-est.  

(ii) The status of ‘features’ mentioned in Section 4, which cover virtually all aspects of community life, is being variously interpreted by various interest groups. Thus there is ambivalence even about the very basic elements that go to define the nature of governance in the Scheduled Areas right from the field to the top policy making level. This must end forth with.  Suitable provisions for making them operational must be incorporated in the Panchayat Laws of the concerned States. Moreover all the relevant laws of the Center and the States must also be suitably amended so that the legal frame of the Scheduled Areas is clear, consistent and unequivocal.

2.2
Any exercise of comprehensive adaptation of relevant laws is bound to be time-consuming and inconclusive. Moreover the outcome of this exercise, in whatever form, in terms of its size will be of monumental-tomes of paper unending. By its very nature it will be out of reach of the simple tribal who, in the new frame of governance, is at the center of the stage in the natural setting of his Gram Sabha. Accordingly there is urgent need for preparation of a comprehensive ‘Frame of Reference’ in the form of ‘Gram Sabha Vyavahar Samhita’ (GSV Samhita, or GSVS in brief) covering the new role and responsibilities of the Gram Sabha as also the way it is expected to function with reference to its comprehensive jurisdiction as envisaged in PESA. The Samhita has to in simple terms and the idiom of the people, eschewing the jugglery of technical terms under any cover whatsoever, which they can understand, appreciate and operate on their own. The Samhita, in due deference to the ‘competence’ of Gram Sabha in Section 4(d) of PESA, has to be in the nature of ‘guidelines’ for the Gram Sabha. But it must be binding on all others, including the officials of concerned departments. 

2.3 We, therefore, recommend that

1. PESA should be suitably incorporated in the official text of the   Constitution of India;

2. The concerned States should prepare a comprehensive ‘Frame of Reference’ for the Gram Sabha in the form of a ‘Gram Sabha Vyavahar Samhita’. The GSVS should be in the language of the people and also their idiom. It should cover all aspects of governance at the village level as envisaged in PESA cutting through artificial dividing lines within the formal structure of the modern State and making bridges between the formal and the living customs and traditions of the community for which space has been created in the Constitution under PESA. 

3. The Gram Sabha Vyavahar Samhita should be incorporated in the State Panchayat Acts by the respective Governors through a notification under Para 5 (1) of the Fifth Schedule specifying that the provisions of the ‘ Gram Sabha Vyavahar Samhita’ shall serve as ‘guidelines’ for the Gram Sabha in terms of its ‘competence’ in Section 4(d) of PESA, but they shall be binding on all others including the officials of concerned departments.

Basic ‘Features’ of Governance at the Village-level ?
2.4 The Fifth Schedule of the Constitution provides the basic frame for the administration of the Scheduled Areas. The canvass of administration in this case is inclusive and comprehensive. The Fifth Schedule, therefore, has been rightly described as ‘a Constitution within the Constitution.’ The Governor is the sole legislator of the Scheduled Areas and enjoys limitless powers to amend the existing laws of the State or the Center and make regulations for peace and good governance in the Scheduled Areas. In this frame, special care has been taken of the wide diversity in the state of various tribal communities. Accordingly, it envisages a regulation/notification issued under the said Para shall extend to ‘the entire Scheduled Area, or any part there of’. It is a pity that the great potential of such a flexible and comprehensive frame in the Fifth Schedule has not been used for the protection and advancement of the tribal people.   

2.5
PESA takes an unequivocal bold step to define the basic ‘features’ of governance in the Scheduled Areas that must be honoured by the concerned State Legislatures. The preamble of Section 4 of PESA is as follows- 

‘Notwithstanding anything contained under Part IX of the Constitution, the Legislature of a State shall not make any law under that Part which is inconsistent with any of the following features’-

Moreover Section 5 of PESA envisages that any provision of a law ‘which is inconsistent with the provisions of PESA ‘shall continue to be in force until amended or repealed by a competent legislature or other competent authority or until the expiry of one year from the date on which this Act receives the assent of the President’. This time limit expired on December 23, 1997. Accordingly all provisions in the laws of the concerned States and the Center that are inconsistent with the basic features outlined in Section 4 of PESA are deemed to have lapsed. Any action under such impugned provision is ultra virus of the Constitution. It is, therefore, clear that the governance in the Scheduled Areas with regard to many a vital aspect of tribal life, is without any authority of law. This anomalous situation must end.   

2.6
We, therefore, recommend that

An overriding notification should also be issued by the concerned Governors under Para 5(1) of the Fifth Schedule  ‘Notwithstanding any thing in the Constitution, the Panchayat Act or relevant Acts of the Parliament or the Legislature of the State for the time being in force, to ensure that there is no ambivalence or contradictions in frame of governance at the village level as result of diverse legal provisions made from time to time and extended to the Scheduled Areas in routine. In particular, it should provide that the ‘features’ spelt out in Section 4 of PESA should be deemed to comprise the basic frame of administration for the Scheduled Areas under the Fifth Schedule.

Significance of  ‘Terms Not Defined’: 

2.7
An important feature of PESA is that no term except ‘village’ and ‘Gram Sabha’ has been defined therein. This formalisation has been consciously avoided because PESA deals with special situation of simple tribal communities and creates space in the Constitution for self-governance by those communities largely in terms of their customs and traditions. Formalisation in any form would militate against this basic objective. As such the terms used in PESA must be interpreted in terms of their common usage and in generic terms. 

2.8
We, therefore, recommend that

All terms that are used in PESA but not defined shall be deemed to have the general meaning   of common usage while dealing with any issue in the Scheduled Area notwithstanding any other meaning that may have been envisaged for that term in any other law for the time being in force.

Partners in Governance: Gram Sabha, Panchayats and the State

2.9
 There are three partners in governance in the Scheduled Ares, namely, the community in the form of Gram Sabha, Panchayats and the State. While Panchayats are formal entities created by the State, the Gram Sabha in the Scheduled Areas as envisaged in PESA is basically a self-created, self-defined and self-managing institution with minimal formal provisions to accord it a legal identity. In this frame, therefore, the position of Gram Sabha is unique and supreme. 

2.10
The community at the village level in the form of Gram Sabha in the Scheduled Areas is fundamental in the governance at that level under the Constitution. Therefore, all institutions including Panchayats and the State itself are expected to assist the Gram Sabha, behooving its stature in a real democracy. This would require fine-tuning between the powers and jurisdiction of different authorities.   For example, PESA envisages that the powers in respect of vital matters like prevention of alienation of land and restoration of unlawfully alienated land, control over money-lending and enforcement of prohibition shall be assigned to Panchayats at the appropriate level and the Gram Sabha. The conjunctive use of the two terms in this provision, however, cannot be deemed to place Panchayats and Gram Sabha at the same pedestal. Similarly, Section 4(i) envisages that ‘the Gram Sabha or Panchayat at the appropriate level shall be consulted before making the acquisition of land in the Scheduled Areas…’ The use of term ‘or’ in this clause cannot affect the inclusive character of the jurisdiction of the Gram Sabha. In this situation, therefore, if a State decides to exclude the concerned Gram Sabhas from the consultation process before acquisition of land by taking advantage of the term ‘or’ in the clause, it will go against the spirit of PESA in general. Moreover, such a step in particular will destroy the harmonious construct of PESA by ignoring the overriding provision about ‘competence’ of the Gram Sabha as a self-governing body as envisaged in Section 4(d). 

2.10
It may be noted at this stage that extra caution has been exercised in PESA itself under Section 4 (n) to avoid any confusion. It envisages that the State Legislature, while ‘endowing’ powers on the Panchayats, has to ensure that ‘Panchayats at the higher level do not assume the powers and authority of any Panchayats at the lower level or the Gram Sabha’. The powers of Gram Sabha are plenary and inclusive. Therefore, the powers that Panchayat at any level, be it Village, Intermediate or District, may be endowed with, cannot be inconsistent with that basic premise. They must be so construed so as to be supportive to the role of Gram Sabha. 

2.11
Once all partner in governance are clear about the basic objective of PESA and are imbued with its spirit, the differences in their perception about their respective roles will wear out. Similar sentiment echoed the Great Hall of the Constituent Assembly while discussing the nature of governance after the villages begin to function as true institutions of self-governance in keeping with the spirit of Article 40 of the Constitution. The dissonant provisions of centralized polity that are enshrined in the Constitution and cover a wide range, were expected to give way to the powerful elements of a non-centralised polity of village-republics. This was, however, not to be for a variety of reasons. The saddest part is that even what should comprise a minimal frame for an ‘institution of self-governance’ in keeping with the great vision of the founding fathers remains to be defined even to this day even after the historic 73rd amendment. 

2.12
We, therefore, recommend that

The role and responsibility of the Gram Sabha, the Panchayats and the State as envisaged under various laws and rules made there under should be so construed that the community in the form of Gram Sabha remains central in the scheme of governance at the village level in keeping with the spirit of a true democratic polity as envisaged in PESA while the Panchayats at all levels play supportive role. The State at the apex of the formal System should be unequivocally responsible for providing the protective shield against all descriptions of adverse forces.

Making Gram Swaraj Explicit

2.13 In our view PESA provides the minimal frame of governance for a virtual village republic notwithstanding all the limitations of centralised polity. It will be useful to make this feature explicit and highlight the same for engendering the right milieu for facilitating the gradual transformation of the centralised polity into a non-centralised polity in the long run as an ideal as has been done MP. The MP Panchayat Raj Act has been renamed as MP Panchayat Raj and Gram Swaraj Act. 

2.14
We, therefore, recommend that

The PESA States may consider suitably adding ‘Gram Swaraj’ in the title of their Panchayat Raj Acts so as to highlight the central position of Gram Sabha in the Act and make it explicit.

 Features of the Sixth Schedule

2.15
A structural change in the nature of Panchayats is also an integral part of the basic frame of PESA. Section 4(o) of PESA envisages as follows:


The State Legislature shall endeavour to maintain the pattern of the Sixth Schedule to the Constitution while designing the administrative arrangements in the Panchayats at the District level in the Scheduled Areas.

Accordingly the roles and responsibilities of Panchayats at other levels, especially at the District level will undergo decisive qualitative change once the State Legislatures turn their attention to the crucial provision. We are refraining from going into the detailed consideration about this because that structural change in the real sense has to be planned on the firm foundation of the system of ‘PESA Governance’ at the village level. Any attempt to create a superstructure without laying the foundation can prove to be dysfunctional. It may be recalled here that there was euphoria about adoption of Sixth Schedule in MP when the State Assembly adopted a resolution to that effect. This was done without really understanding the basic difference between the tribal situation in the North East and the rest of the country. The moved proved to be a non-starter. The basic objective of the special deal for District Councils in PESA quoted above is to facilitate structural transformation in higher-level Panchayats once the foundation has been laid at the village level. Nevertheless it will be useful if the Ministry of Panchayat Raj assigns this task to an expert group so that the process of transformation of Governance paradigm moves on steadily.   

2.16
It may be underlined here that the fact that provisions for Panchayats or Gram Sabha in PESA do not absolve the State of its special responsibility to provide effective protection to the tribal people against adverse elements and exploitation. In this case, it will have to proceed cautiously and ensure that it does not transgress those limits in the name of protection. The role of the State, therefore, has to be strictly supportive.

2.17
 We, therefore, recommend that

The Ministry of Panchayati Raj may constitute a expert group to propose modalities for designing the administrative arrangements in the Panchayats at the District level emulating the pattern of the Sixth Schedule as envisaged in Section 4(o) of PESA.      

Part III

Harmonising the Traditional and the formal System

3.1 The history of tribal people in India is studded with ‘rebellions’ of countless descriptions against the formal authority of the State. In fact, the use of term ‘tribal revolt’ or ‘rebellion  is a part of the crafty falsification of history by the British imperialists. While the British armies defeated the armies of the native rulers and conquered their territories, they faced the wrath of the people as a whole when they entered the tribal domain. They were forced to retreat. The fiction of ‘exclusion’ was created for camouflaging the ignominy of their defeat and retreat and for continuing their covert crafty operations to tame the people in the wild into a state of subjugation. The people have been resisting and repulsing these intrusions as well, albeit, in their own style. 

3.2  There was no qualitative change in this vital matter after India attained independence. However, its form underwent a mutational change. The formal barrier of exclusion that could be crossed only after the Governor took a conscious decision to extend a law to these areas was removed with the adoption of the Constitution. In the new frame of the Fifth Schedule, the Governor has been endowed with full authority to direct through a simple notification that ‘any law passed by the Parliament or the State Assembly shall not apply to the Scheduled Area or any part thereof or shall apply with such exceptions and modifications as may be specified and any direction so given may also have retrospective effect.’ 

3.3 This vital change, which was made with best intentions and what is crucial, with the premise of a responsive, responsible and committed executive to back it, had catastrophic fall out for the tribal people.  The entire colonial legal heritage got extended to the erstwhile excluded areas, re-designated as Scheduled Areas, on the dot with the adoption of the Constitution. What is worse, there was virtually no check on the virtual flood of new laws, regulations, rules, and administrative orders there after that engulfed the serene excluded terrain. Ever since the situation in the tribal areas has been running down incessantly. Yet no system of assaying the implications of the bevy of laws, old and new, for the tribal people and considered executive intervention, the moment a wrong signal appears, has been set out. The Governors, on their part, remained oblivious about the state of the tribal people. Even the mandatory annual Reports by the Governors to the President regarding the administration of Scheduled Areas under Para 3 of the Fifth Schedule are irregular. They comprise largely stale narrative of departmental programmes without even an allusion to the crucial issues in administration, the main thrust of the Fifth Schedule. And when continuing neglect assumes visible form of protests, revolts and rebellions, the Governors remain silent observers and prefer not to act in their discretion or otherwise. 

Seventy-Third Amendment: A Land Mark

3.4 The Seventy-Third Amendment of the Constitution is the first Act in which  decision was taken in advance not to cover the Scheduled Areas as a matter of routine and extend the same with suitable exceptions and modifications. This was done in view of the fact that in many tribal areas the traditional system of governance was in vogue. Therefore superimposition of a new formal structure of Panchayats unmindful of the living traditional system, would have necessarily led to accentuation of the confrontation between the people and the State. The schema recommended by the Bhuria Committee, which has been reasonably incorporated in the PESA, aims at ending the unfortunate continuing confrontation between the people and the State.  The real challenge implicit in the implementation of PESA is harmonising the spirit of PESA and the formal frame that itself is in a state of flux in the changing social, economic and political scenario.     While the Gram Sabha represents the traditional informal system, the Panchayats and the State are creatures of law comprising the formal structure.

3.5  Before we proceed to consider the related issues, it will be necessary to review the state of community on the ground and its perception about PESA in the changing situation.  

Traditional System and Formal Structures: 

The Challenge of Harmonising the Spirit and the Frame

The Traditional System: 

3.6
The traditional system amongst the tribal people spread out in the extensive largely inaccessible tracts varies significantly from one community to another. But there are some common features that are largely shared by all. It is, therefore, necessary that they are taken into account while giving shape to the formal structure of governance in the new context. These features can be summarized as in the following:
(i) The traditional system is a seamless organic whole comprising all aspects of people’s life;

(ii) The face-to-face community in a habitation or a group of habitations, as the case maybe, which is known in common parlance as ‘our village’ (This village may not be the same as the ‘village’ constituted under various laws!), is the primary building block of the traditional system;

(iii)  The general assembly of the community at the village level is competent to deal with all aspects of people’s life including use of resources, resolution of disputes and meeting any challenge that is a threat to its identity,

(iv) The traditional ‘governance’ at the village level is vested in an informal Council of functionaries, responsible for secular as well social/religious matters. The functionaries are unequivocally answerable to the people. There are well-established customs  for change in the leadership that are rare and for reaffirmation of community’s confidence in the same. For example, the rite of reaffirmation is annual amongst the Mundas and triennial amongst the Oraons in Jharkhand. Nevertheless in many cases the succession has become virtually hereditary. 

(v) There is a traditional body for governance at the group-of-villages level. It is variously known in different communities, such as Paragana, Paraha. It attends to inter village matters and also functions as an appellate body with regard to decisions at the village level; and

(vi) There are higher-level formations as well amongst many communities with an apex body at the top. Their jurisdiction may extend to all villages belonging to the concerned communities in the entire region.  

  The Current Status of Traditional System: 

3.7
The non-recognition of the Traditional System in the formal frame of the State in our country has generally led to the erosion of its authority notwithstanding the valiant resistance of the people against this erosionin countless forms. The present state of community organisations is highly uneven. Even within Jharkhand, for example, the traditional System is strongest amongst the Ho people; it is comparatively weak amongst the Santhals and the Mundas and very weak amongst the Oraons.  In the later case, the formal structures may be notionally in place but their role has got circumscribed to matters, religious and to some extent social. The crucial aspects of governance relating to management of natural resources, the general economic system, or even quasi-social matters like use of intoxicants, have been appropriated by the formal System. 

The ‘New’ Domain of Development:

3.8 The formal structures that have been especially created after independence in the wake of the State assuming leadership in the arena of economic development and social services have generally ignored the Traditional System. It is an irony that the very concept of development being an internal process of the concerned community got eroded in the euphoria of externally aided and externally directed Community Development Programme that were taken up soon after independence. Such programmes by their very nature can be executed through formal institutions. The benefactor-beneficiary relationship in this case inevitably degenerates into superior-subordinate hierarchical relationship. The Mundas of Porahat in West Singhbhum refused to accept honorarium from the State in respect of their traditional roles, in due assertion of their superior position in governance compared to the State. The village chiefs, or Patels in the fabled Abujhamar of Bastar accepted the ‘honorarium’, for their formal position but not in their personal capacity as Patel, but on behalf of the community, as a ‘present’ of the State to the community. Nevertheless, these are exceptional cases indicative of community’s assertion in the new milieu of State’s domination in general. The formal institutions established at the village/group of villages level by virtue of their being a part of the establishment of the State, acquired primacy in the governance at that level compared to the Traditional System. The experience of the traditional leaders in these institutions, barring a few honourable exceptions, has been an unmixed disaster.

3.9
There is a qualitative difference in the scheme of governance in PESA concerning the new domain of development. It assigns all state-sponsored/aided/directed programmes in the domain of formal Panchayat bodies as in the general areas, but with a crucial Proviso. The Gram Sabha in the general areas is mostly a deliberative body. It can make suitable recommendations to the Panchayat at the village level, that is, the Gram Panchayat (GP)for its consideration. In contrast, the GP in the Scheduled Areas has been envisaged as the executive of the general assembly of the community in the form of Gram Sabha. The GP is obliged to seek approval of the GS at all stages right from preparation of plans and programmes for social and economic development, their formal approval before implementation, supervision of execution and certification of the quality of works and expenditure incurred thereon.

3.10
Thus, the formal system at the village level relating to the entire gamut of developmental activities is subsumed within the traditional system, albeit in the new Constitutional frame. It is a pity that even the government departments in various States have not appreciated the real significance of this vital change. In fact, the provisions of PESA have been mechanically incorporated in various Panchayat Acts. The result is that there is dichotomy in the field, for example, between Sarkari Gram Sabha and People’s Gram Sabha. The former is mechanically engaged in state sponsored activities without even any realisation about the great role the Gram Sabha has under PESA. The irony is that the flood of funds that is handled by this ‘Sarkari’ Gram Sabha has distorted the very perspective about the grand role of Gram Sabha.   

. 

‘No’ to Panchayats in Scheduled Areas?

3.11
There is a strong protest, especially from areas having strong Traditional System, against superimposition of the formal system of Panchayats through PESA in the Scheduled Areas. According to them, the entire system of elected Panchayats goes against the spirit of tradition of self-governance in the concerned Areas. It is also alleged that the introduction of elected Panchayats is aimed at breaking the traditional system. The governance in the traditional system is based on consensus and not politics of vote.  In the people’s perception.the latter is instrumental in breaking of the community. Therefore there is a demand especially in Jharkhand for allowing the traditional system, as it is to have its full sway in the Scheduled Areas.

3.12
This proposition would be natural where the System is strong and resilient, capable of managing not only the traditional domain of governance but also even the new responsibilities of nascent formal State. Many tribal territories in the North East such as Nagaland, Meghalaya, Mizoram and the Hill areas of Manipur have been kept outside the purview of Part IX of the Constitution. In their case the concerned State Legislatures have the power to extend the same with such exceptions and modifications, as may be deemed necessary. In the case of the Sixth Schedule Areas, however, the power is with the Parliament. It may, however, be noted here that the situation in these areas in the North East is incomparable with that in the Scheduled Areas. In their case the traditional command over their respective habitats has remained undisturbed even after independence. Moreover, there is hardly any intermixing even amongst the tribal groups themselves except in the plane areas of Assam, which are facing a severe challenge, which remains largely unresolved. 

3.13
The situation in other states in the rest of the country having tribal population in this regard is extremely uneven. There is heavy intermixing of population not only amongst the tribal communities themselves but even with host of non-tribal communities that have moved into these areas in the quest of new opportunities in the wake of unplanned opening up there of. Moreover, the traditional System itself has virtually collapsed especially during the last half century as the State usurped the role of traditional institutions. The irony is that the politics of vote at the Panchayat level, which had engulfed these areas even before PESA was enacted, has also taken a heavy toll of the community spirit and emergence of vested interests. In this situation no general formulation even for the Scheduled Areas of Jharkhand, the only State where the demand has been formally recorded, can be made. Special dispensation, however, can be made for selected areas, for example, Kolhan, in West Singhbhum in Jharkhand or Abujhamar in Chhattisgarh, in keeping with the spirit as also the provisions of the Fifth Schedule, which specifically envisage special dispensation for the Scheduled Area in a State or any part thereof.  

3.14 We, therefore, recommend that 

A common frame of reference may be prepared  for the entire Scheduled Area, at this stage as in the following:

1
The governance at the village level in its totality should vest in the Gram Sabha in keeping with the spirit of PESA;

2
All matters in which government funds are involved should remain with formal Panchayat institutions as discussed earlier, albeit with full accountability to the Gram Sabha, for which guidelines in unequivocal terms must be issued, as we will discuss later.

Provided that  any exception and special deal may be made in deference to the special conditions concerning  in specified areas,
Tradition—the Frame of Reference?

3.15 The last question about the tradition that must be clarified relates to whose tradition and the authenticity of what may be projected as tradition. Even the laws that are framed with greatest caution about use of every word as also commas and stops, are amenable to be interpreted differently even by the Courts of Law. The nuance and the import of a single word used therein may be so construed that it may change the whole context. Therefore when we enter the arena of tradition that is largely oral, the question about ‘what comprises tradition of a community?’ is crucial. It is, therefore, generally suggested that documentation of tradition is essential for testing the authenticity of any proposition that may be portrayed as ‘tradition of a community’.

3.16
The first point that must be underlined about tradition is that it is not static. Its nature is like that of a flowing river that is joined by countless streams and rivulets in the course of its journey, continuously reinforcing it without changing the form. All that is rendered superfluous in the course of its journey through time is cast aside. This living tradition with a continuous flow is best expressed by the Indian term ‘parampara’. Any attempt to document this parampara of a people will rob it of this resilience that is intrinsic to a living system. But documentation of oral tradition is plagued with another problem that is insurmountable. The tradition is highly variable even over the space, not only in the time dimension as discussed. The first questions that would arise in documentation concern its logistics about  ‘where do we begin?’ and ‘how do we accommodate this vivacious plurality?’ Any version of tradition, which may be portrayed as the generally acceptable, by its very nature, accommodate the common points and leave the variable elements. Thus it may be vitally different from all the local versions of the traditions of small communities. This would lead to confusion. Moreover, it will rob the community of its natural right to abide by the tradition that the members of that community appreciate and understand. The Book of Traditions may be flung in the face of revered leaders of the community by an enthusiastic  lawyer unmindful of the fact that the word of the same leader hitherto had been treated as the last word on tradition by the community with no reservations what so ever.         
3.17
 We, therefore, recommend that 


The functioning community at the village and higher levels should be deemed to be the last arbiters about what comprises a traditional practice in the local context including the variations therein, if any, in response to the changing situation and the challenges it may be facing in the new context. The written document, if any, in this regard must be taken only as a guide, not as the Last Arbiter.  

 A Viable Harmonious Frame

3.18
 While PESA does acknowledge the centrality of the Traditional System in the form of Gram Sabha, it makes no provision for or even reference about the place and role of any of the existing traditional institutions. It was perhaps because of the realization of the wide variety of local traditional institutions, which may be totally different within the same community in different areas, that cannot be captured within the ambit of a single central legislation.  The States could have taken up this task, given the will, using the powers vested in the Governor under Para 5 (1) of the Fifth Schedule. This has not been even thought about. In any case, there are certain common features in all the tribal areas as noted earlier which should be taken note of while preparing the GSVS as  we will discuss in detail later. 

3.19 We, therefore, recommend that 

An institution outside the formal frame of the State may established or ‘recognised’ by creating space for the same in the System at the group of village level as Pargana, Parha and such like. Moreover, representative of the traditional institutions may be suitably nominated to the Panchayats at the district and intermediate level as well as to the Tribes Advisory Councils constituted under the Fifth Schedule.  
Part IV

Preparing the Ground
4.1 The most crucial task in the implementation of PESA honouring its real spirit is creation of congenial conditions on the ground which, at the moment, is occupied by the formal frame of   laws that were enacted by the Imperialist Regime. They have no place for the community and its tradition. We will, therefore, begin our discussion with the village. 

‘Village’—An Administrative Unit or a Social Unit?  

4.2
'My Village is a socio-emotional construct.  But a Village under law is generally taken as the primary administrative unit. Nevertheless, it may be variously defined in different laws.  The revenue village is the most pervasive entity in the country. The formal village is a purely legal construct. It misses the essence of the emotional being of the tribal people reflected in their hoary tradition including cultural, social, economic and political aspects of their life. The System may not even acknowledge these facets as relevant. In contrast, Section 4(b) of PESA defines the ‘village’ in terms of a ‘habitation’ or a group of habitations comprising a community:    


 ‘a village shall ordinarily consist of a habitation or a group of habitations or a hamlet or a group of hamlets comprising a community and managing its affairs in accordance with traditions and customs.’

4.3
Thus the living community at the village level is the basic unit of governance in the Scheduled Areas. The first crucial task in the implementation of PESA, therefore, is to ensure that the Panchayat laws of the concerned States adopt this socio-cultural definition of ‘village’ for the Scheduled Areas. Our review show that most of the States have adopted this definition of the village, but mechanically. The sprit is not follow while defining its jurisdiction and such like some States like Gujarat have not appreciated the significance of the paradigm shift implicit in the new definition. They continue to treat the revenue village as the building block of the self-governing System in the Scheduled Areas as well. 

4.4 We, therefore, recommend that


The definition of ‘village’ in PESA is in terms of its natural community-centric character. It is at variance with the current definitions in vogue in the country that are essentially administrative. It must be ensured that all Panchayat Raj Acts of States having Scheduled Areas adopt the definition of village as given in PESA with no change there in of any description whatsoever. 

Centrality of Village in Governance
 4.5 The village as defined in PESA enjoys the unique privilege of managing all its affairs in accordance with its customs and tradition. This natural formation has been given a formal frame in the form of Gram Sabha in Section 4(c) as:

  Every village shall have a Gram Sabha consisting of persons whose names are included in the electoral rolls for the Panchayat at the village level.

4.6 
 The next crucial task after ensuring that the village is properly defined, therefore, is to transform the existing ‘revenue village’ centered formal structure in the field into the new community-centered traditional structure. There are two facets of this transformation –(a) Redefining the constituents of the people’s assembly in the form of Gram Sabha, (b) Redefining the geographical expanse of the ‘village’. 

 (a) ‘Community’ and Gram Sabha:
4.7
 The provisions of PESA defining the ‘village’ have been largely misconstrued in the Panchayat Raj laws of many States. For example, Himachal Praesh has defined the village as 'comprising a community or communities'. In this case the fact that community has tow meanings has not been appreciated. There may be a number of social groups that may be describe as separate communities. But the village is community of communities with a clear identity of its own.

4-8  A second genere of variation is in Orissa and Rajsthan.  The Gram Sabha in Orissa comprises a dozen or even more Pallies, which in turn may comprise one or more habitations. The assembly that gathers in these cases in the name of Gram Sabha is not a community but a crowd. On the other hand, Rajasthan treats Village Panchayat area as the basic administrative unit. The Panchayat area is mechanically divided into a number of electoral wards. The dividing line between two wards may cut through natural habitations, which according to PESA are indivisible identities. The Ward Sabha so constituted does not comprise the natural community.  It is merely a legal construct.   Thus treating Ward Sabhas as Gram Sabha goes against the spirit of PESA which is unequivocal on the premise that the community and community alone constitutes the natural village assembly formally known as Gram Sabha.

4.9
Here we are face to face with a phenomenon that can be termed as ‘perversion’ of the very concept of community. People are at their best in the face-to-face community deliberating in the familiar milieu of an open assembly. The moment people from more than one habitation, the basic unit of face-to-face community, are brought together under the umbrella of  the so-called Gram Sabha or People’s Assembly, the natural milieu of familiar setting, which enables even the humblest member of GS to give vent to his feelings freely and place his position effectively in that forum, is destroyed. A large gathering is nothing but a crowd, the familiar hunting ground of the articulate that are adept at taking over the reigns the moment they get an opportunity. The ordinary members in such gatherings are overawed by the mystique of its procedures and presence of unfamiliar faces. Therefore, they generally remain silent spectators.  Larger the crowd, deeper is the dissonance. Similarly when people comprising a part/parts of one or more habitations are brought together, the natural formation of the community is fractured. Such a gathering may not be in its real elements.    These perversions are continuing unchallenged because there are vested interests that are incessantly working for dissipation of the community spirit and withering away of community itself. 

4.10
 We, therefore, recommend that 

(i) The transformation of the formal administrative structure at the village level should be taken up systematically forthwith. It must start with a clear message to the people through a simple booklet in the local language in a style and idiom, which the people can understand and appreciate, about the intent and content of PESA about governance at the village level. Any mechanical process of transforming the prevalent administrative units into the new community centered units from above with a fixed target should be a taboo. Once the Gram Sabha is seized with the matter, the next step should be left to the same. 

(ii) The GSVS should have a procedure for constitution of more than one Gram Sabhas in a Panchayat. A resolution by the Gram Sabha, or Gram Panchayat, or the assembly of concerned habitation(s) in favour of constituting a new Gram Sabha should ordinarily be honoured by the administration.

(b) Affirmation about Membership of Gram Sabha:
4.11      Gram Sabha   under Section 4(c) of PESA comprises ‘persons whose names are included in the electoral rolls for the Panchayat at the village level.’ Thus, membership of Gram Sabha depends on the fact whether the name of the concerned person appears in the electoral rolls of Panchayat at the village level.

4.12 The above provision in PESA or Article 243(b) of the Constitution make a mere mention of electoral rolls for the Panchayat.  These rolls are   prepared especially for Panchayat elections in some States like Andhra Pradesh. In many other States like M.P. no separate electoral rolls are prepared. The electoral rolls are prepared for elections to the State Assemblies and Parliament are being used for Panchayat elections as well. The electoral rolls of State Assemblies are used for the elections to Panchayats as well. There is a move that the same electoral rolls may be used both for the Assembly and the Parliament. 

4.13 The procedure laid down for preparation of electoral rolls does envisage publication of draft rolls at Panchayat level. But the Gram Sabha, whose very identity is determined by the electoral rolls, is nowhere in the picture. Moreover the electoral rolls are in use only at the time of elections when countless anomalies are discovered. In Gram Sabha meetings, the membership of all adults of the village, who are known to one another, is taken for granted. 

4.14 We, therefore, recommend that 

  The general electoral rolls prepared for elections to Assembly/Parliament may be used as a rule for Panchayat elections as well. The Gram Sabhas may be formally associated in the process of preparation of electoral rolls. This practice will ensure that the Gram Sabha as a body becomes conscious about the importance of electoral rolls and no fake names entered therein. This simple and innocuous looking change will make a significant contribution in cleansing the electoral process.      

(c) The Dilemma of the Simple Tribal People

4.15
The day-to-day life of the simple tribal people is governed by the traditional system, which they know and understand and in which they effectively participate as per the customs and tradition of the community. They are, however, totally unaware about the legal frame of the State which formally governs their life. The situation on the other side of this scene in the world of administration is just the reverse. The rulers are operating at best in accordance with the so-called laws of the land. They are oblivious of the fact that the people are totally ignorant about the same. Moreover, they would not care less about the fact that the people are governed by their customs and tradition and feign total ignorance about the same. Thus, the situation, especially relating to the tribal people is unenviable. There are two non-intersecting parallel systems that are operating simultaneously with no meeting point whatsoever. 

4.16
The most crucial difference between the two systems relates to the premise about their primary building blocks. The formal system acknowledges individual as the basic unit; it ignores even the very existence of the community. On the other hand, community is accepted as the natural basic unit in the traditional system. Moreover, family as an institution is rather weak amongst the tribal people compared to other societies where family is strong and the community is weak. Accordingly the tribal is his real self and a powerful person as a member of the community, that is, as ‘Tribal-in-Village-Council’. In contrast, the tribal as an individual without his community is a virtual nullity.
4.17  The rulers have ignored this aspect of tribal life with disastrous consequences. When a simple tribal as a person faces the complex modern world he is virtually all-alone notwithstanding the fact that he always moves in a group. He is down and out in the alien setting of the courtrooms, police stations, countless offices, banks, cooperatives, not to speak of countless adventures in the market and such like. In this setting he is, ex hypothesis, a born-loser. He thanks his stars if he returns safe even though he may have lost all his worldly possession including money. He can afford to laugh at himself and his misadventures that are a part of his life. In fact, the situation has taken a turn for the worse after the ushering in of the era of so-called development. He has no way to know what he is putting his thumb impression on in the countless transactions which he may indulge in the name of development or otherwise. He may have lost every thing through innocuous looking transactions before he realises what has happened. And it may be too late at that point of time.

4.18
There is one and only one way out of this total mess that has been created in the serene country of hills and forests by his well-wishers and benefactors. All transactions of the modern system, including the State and all its functionaries, with the simple tribal people should be brought under the purview of village council, or the Gram Sabha, in the familiar setting of his own village. A transaction should be deemed to be void unless it is executed and/or authenticated in the open meeting of the Gram Sabha. 

4.19
We, therefore, recommend that  

             All transactions of the modern system, including the State and all its functionaries with the simple tribal people should be brought under the purview of village council, or the Gram Sabha, in the familiar setting of the village assembly. A transaction shall be deemed to be void unless it is executed and/or authenticated in the open meeting of the Gram Sabha. 

(d) Spatial Jurisdiction of Gram Sabha

 4.20
A habitation is invariably the nucleus of the habitat on which the people living in the habitation(s) depend for their livelihood. This nucleus may be unitary or dispersed, it may be permanent or even moving, but the habitat is permanent. The village in this context is not the same as may be defined for administrative purposes.  Accordingly, a clear position about the village comprising the habitat of the community as envisaged in PESA may be formally taken. 

4.21
We, therefore, recommend that 

The term ‘village’, notwithstanding any thing in any law for the time being in force, for the purposes of PESA especially with regard to access to livelihood resources as per the tradition of the community, should be construed to mean the traditional habitat of the community. This habitat, inter alia, should include abadi and other lands used for social, cultural and religious purposes in accordance with tradition, agricultural land and other livelihood resources such as collection of fire wood, grazing, fishing etc, which shall be deemed to extend to and cover the traditional boundaries of the village.

Part V
Jurisdiction of Gram Sabha-1
(Natural Rights)
5.1
The jurisdiction of Gram Sabha under PESA is all-pervasive. It covers all aspects of people’s life-social and economic as also their relationship with all others including the State. PESA stands for total transformation of the matrix of governance at the village level. Hitherto in case a person faced any problem he was obliged to approach the concerned authorities of the State. He had to seek their indulgence, favour or directions in terms of the laws of the land about which ironically he knew nothing. After enactment of PESA, think of any issue the solution is with the community. It is not a favour; it is the natural right of the community. It is for the sake clarity and dispelling other doubts, if any, that it has been brought within the formal frame of Gram Sabha. In some specific issues, however, Panchayats are also associated making the jurisdiction conjunctive, if necessary. Nevertheless, there is a vital difference between the powers of GS and the Panchayats. The Gram Sabha exercises its natural powers, while the Panchayats act in terms of the authority suitably endowed by the State.  
5.2 
  The canvass of GS jurisdiction is so pervasive that it will not be possible to deal will all aspects its aspects in detail. In fact, any effort to bring every minute detail of life in the village within the ambit of a formal frame will by dysfunctional. The center of power in that case will shift from the community, whose members are in no position to unravel the mystique of the written word, to the articulate, especially the minions of the State. We will begin with the exclusive domain of GS and move on to conjunctive frame thereafter.
5.3 
Section 4(d) can be said to be the Magna Carta of Gram Sabha that runs as follows:  


“Every Gram Sabha shall be competent to safeguard and preserve the traditions and customs of the people, their cultural identity, community resources and the customary mode of dispute resolution.’
5.4 Thus, PESA specifically acknowledges the ‘competence’ of GS in general terms with focus on safeguarding the identity of the community. It specifically refers to two crucial aspects in this regard, namely, (a) community resources and (b) resolution of disputes. These two together along with the competence to safeguard identity comprise the quintessence of governance at the village level.  We will, therefore, deal with these issues in some detail.
                                                         (i) Community Resources: 
Community’s Association with Habitat 

5.5
 The basic distinguishing feature of tribal people, compared to general areas is their association with a habitat or a territory. The I.L.O. Convention 107 while dealing with land clarifies this aspect in the beginning of Article 11. It envisages- 


‘The right of ownership, collective or individual, of the members of the populations concerned over the land which these populations traditionally occupy shall be recognised.’

5.6
This formulation has been further reinforced in Clause 13(a) of ILO Convention 169. It envisages:

In applying the provisions of this Part of the Convention governments shall respect the special importance for the cultures and spiritual values of the people concerned of their relationship with the lands or territories, or both as applicable, which they occupy or otherwise use, and in particular the collective aspects of their relationship. The use of the term ‘lands’ in Article 15 and 16 shall include concept of territories, which cover the total environment of the areas, which the people concerned occupy, or otherwise use.

5.7 It is this special feature of tribal life that has been taken care of in Section 4(d), namely, the competence of the community to safeguard and preserve community resources in accordance with its customs and tradition. It would be a truism to state that this feature includes community’s natural right of command over the community resources which the people occupy or otherwise use in the entire habitat or the territory, as the case may be. This aspect has been dealt with in detail in Article 15 of ILO Convention 169. Clause 1 of this Article envisages-

1. The rights of the people concerned to the natural resources pertaining to their lands shall be specially safeguarded. These rights include the right of these people to participate in the use, management and conservation of these resources. 

5.8 It may be note here that the clause ‘community resources’ has not been defined in PESA. Moreover it has been used in Section 4(d), which acknowledges the competence of the community, that too within the frame of its customs and traditions. Therefore it has to be interpreted in consonance with the perception of the tribal people in that regard, notwithstanding any definition that may be adopted in any other statute of the State or the Center. This clause may, therefore, be elaborated in the State’s Panchayat Acts in keeping with the spirit of the Fifth/Sixth Schedules of the Constitution, verdicts of the Supreme Court and International Conventions. 

5.9
This exercise has been done in M.P. while defining the powers and functions of Gram Sabha in the M.P. Panchayat Raj Act. Accordingly the clause ‘community resources’ has been elaborated in Section 129C(iii) of the said Act. It is deemed to cover the ‘natural resources including land, water and forest within the area of the village’. This formulation, with additional specific mention of minerals, may be commended to the States. 
5.10 An important question that arises at this stage is about the status of other laws in respect of the command over and management of the community resources that may have been enacted or may be enacted by the Parliament and the Legislature of the concerned State. There are three strains in the style in which concerned States have dealt with this issue. Madhya Pradesh has proceeded with accepting the provisions of PESA unequivocally as Constitutional provisions. Accordingly, the management of natural resources, under Section 129C (iii) of MP Panchayat and Gram Swaraj Act, is envisaged to be ‘in accordance with its tradition and in harmony with the provisions of the Constitution.’ Thus nothing in the tradition of the community can be invoked that may be against the basic tenets of the Constitution. So far as the ordinary law on the subject are concerned, the said provision of MP Act envisages ‘due regard to the spirit of other relevant laws for the time being in force’. Thus, the Gram Sabha is not expected to follow blindly every letter of the relevant law. It should, however, honour the spirit of the law. 

5.11 The MP approach has been inherited by Chhattisgarh. Jharkhand that came in the end has also gone by the same precedent. But the tenor in Orissa law is different. The competence of the Grama Sasan under Section 5(6) of the Orissa Gram Panchayat Act is qualified by the clause ‘consistent with the relevant laws in force and in harmony with basic tenets of the Constitution’. Thus plane reading of this clause would suggest that the relevant laws are superior. Accordingly the PESA should be adapted suitably. Some other States preferred not to touch this aspect and have taken the provision of Section 4(d) as it is without any mention about the Constitution and other laws. Now that we are considering implementation of PESA in right earnest, this basic issue cannot be averred any longer.  The MP pattern that has been accepted in two other States should be reasonably adopted by all States.       
5.12 We, therefore, recommend that

A provision should be added in the State Panchayati Raj Acts through ‘Para 5 Notification’ to the effect that
(i) The clause ‘community resources’ in PESA shall be deemed to cover ‘the natural resources including land, minerals, water and forest within the geographical area of the village’; and
(ii) The Gram Sabha shall be competent to manage the community resources ‘within the area of the village in accordance with its customs and traditions and in harmony with the provisions of the Constitution and with due regard to the spirit of the other relevant laws for the time being in force.’
5.13 We have so far discussed the general issue of community resources. We will consider the specific issues concerning land, forest, water and minerals in detail in Parts VI and VII later. 

(ii) Resolution of Disputes

5.14
 As we have noted earlier, with the adoption of the Constitution and routine extension of general laws there to in 1950, concerned State departments acquired jurisdiction over all the functions of the community in the erstwhile excluded/partially excluded areas and also the princely States. In practice, however, ‘dispute resolution’, de facto, continues to be in the exclusive domain of village community in the extensive tribal territories through out the country. It is being attended to in accordance with their respective customs and tradition. The traditional system, for example, in Bastar is so strong that on an average hardly one case in two years per village is reported to the police. This fact may be advanced as a ground for no change in the police/judicial administration in Bastar region. But the very same fact has to be taken as a matter of deep concern if viewed from the people’s side. It is indicative of a crack in a virtually perfect system. Unless attended to forth with, it may be the harbinger of total collapse as has already happened in the general areas and in many tribal areas as well. 
5.15
The most regrettable facet of the rural scene in India is that the legal system that has replaced the traditional system has no place for resolution of ‘disputes’. It generally deals with punishment of crimes. It allows for taking preventive measures, where necessary. But even after the entire legal process has been exhausted in a case, which may have begun with a petty dispute, the dispute may remain virtually unattended and unresolved. The ‘disputes’ that remain unresolved lead to what are termed as ‘crimes’ such as assault, murder and such like. Similarly the simple people and the so-called weaker sections may exercise their right of self-defense, which is one of the basic elements of life with dignity, without appreciating legal nuances of their natural reaction. .These actions may be portrayed by the articulate as ‘criminal’ acts of the ‘rustics’. They may even be ‘proved’ to be so in Courts of law, who share the overall worldview of the ruling elite. Moreover, the legal luminaries arrayed on the other side play cleaver game of words, interpretation of events and such like in their favour. The most regrettable aspect is the mere reporting/institution of a false case with the police/court of law itself is used by the articulate with impunity to terrorise the people. Even indirect association of an ordinary citizen with the grinding mill of our judicial process may be more than enough to break him. The result is that an otherwise innocuous visit of a policeman may put an entire village on high alert even though everything in the village may otherwise be just normal.   

5.16
In sum, ‘dispute resolution according to customs and tradition of the community’ is basic to the scheme of governance at the village level as envisaged in PESA. This aspect has been totally ignored by the States and no worthwhile steps have been taken in this regard so far. In some States, such as M.P., Adalati Panchayats have been established in general areas for groups of villages with jurisdiction over a number of penal provisions in the Indian Penal Code and also Minor Criminal Acts. This new system has not been extended to the Scheduled Areas in deference to the provisions in PESA about the ‘competence’ of Gram Sabha about dispute resolution. A beginning may be made in this regard with the endowment of powers of Adalati Panchayats on the Gram Sabhas in the Scheduled Areas. 
5.17 We, therefore, recommend that 

The scope of the clause ‘resolution of disputes’ is section 4(d) of PESA should be suitably elaborated in GSVS. Without in any way limiting the generality of ‘resolution of disputes’, the clause may, inter alia, cover the following:
1 All disputes of any description including those relating to property including land, inheritance, easement rights, use of community resources and such like;
2 All issues involving customary practices and usages;
3 All cases involving galaxy of beliefs including magic, sorcery and such like with a proviso that all decisions of Gram Sabhas in such cases shall be subject to automatic review by the Paragana Parishad;
4 All actions that may be termed as ‘minor criminal acts’ such as gambling, cattle trespass and ‘criminal acts’ under any law including Indian Penal Code that may have been formally brought under the purview of Adalati Panchayats, Excise, Forest, and such like that may be punishable with imprisonment of less than three years; and
5 All disputes vis-à-vis individuals, institutions and the State concerning credit of all descriptions including institutional credit, covering all aspects there of including terms of credit, grant of loans, determination of liability, repayment schedule, recovery proceedings, molestation, certification cases and such like.  
(iii) Safeguarding the Identity

5.18
Safeguarding one’s identity is the natural right of all living systems. Even the worm turns. This element was enshrined in the Pancha Sheel of tribal policy that envisaged ‘enabling the tribal people to develop according to their own genius.' Accordingly change has to be an internal process of the community; it cannot be forced from above. It may not only result in the loss of identity but even in decimation of a number of small groups that could not stand the shock of forced change. The most notable example is that of the Great Andamanese. Many other pre-agricultural tribal communities, which have been designated as ‘primitive tribal groups’ (PTGs) are also facing identity crisis and even threat of decimation.

5.19 While issue of identity for the PTGs is imminent, its importance for the tribal communities in general cannot be undermined without jeopardizing their vital interests irretrievably. PESA is basically addressed to ‘the safeguard and preserve the customs and the tradition of the people and their cultural identity’. The realistic implementation of PESA, therefore, can be said to hold the key of identity issue. 

5.20  We, therefore, recommend that 

The GSVS should be so prepared that it is imbued with the community spirit and serves as the guiding star for the tribal people, severally and collectively, to preserve their cultural identity during the current phase of fast change and structural transformation.   

Part VI

Jurisdiction of Gram Sabha-2

(Protective Aspects)

6.1
Self-governance has no meaning unless the Community is competent to protect its honour and the habitat that sustains the community. These aspects are reasonably covered in the plenary powers of the community in the form of Gram Sabha under Section 4(d) discussed above. Nevertheless the Panchayats at appropriate level have also been brought into the schema whose role has to be specified in the State Law. In view of the central position of Gram Sabha in the scheme of governance, the role of Panchayats in the conjunctive frame cannot but be supportive.  

(i) Land and its Alienation

6.2
The issue of land is crucial. There is a long history of legislations for protection of tribal lands and restoration of illegally alienated lands. The biggest challenge in tribal areas with regard to land issue arises from the innocuous looking change in the perception about land from Mother Earth to a commodity in the market. Wherever the traditional system of ‘community ownership and individual use’ is continuing, there is no land alienation. In the final analysis land as a commodity is bound to pass over to the people with money. Rejection of the land as property concept in favour of the traditional ‘community ownership and individual use’ frame, which the tribal people still revere as the ideal, can be only saviour of tribal people’s command over their resources and their habitat. This is a larger issue, which the Government must seriously consider especially in the context of liberalization and globalisation, which pose an unprecedented challenge to the very identity of the tribal people.

6.3    The crucial element that renders even the most radical laws in fructuous is the unfamiliar setting of the judicial process in which the simple tribal simply feels lost. Secondly the case of a tribal may be unassailable on facts that people know. But the same facts may be of no avail in the formal proceedings in a court of law where the written word is sacred and oral profane. Moreover, the procedures are so complex that a case may continue for decades, even generations in which trespasser has the natural advantage of being in possession. The very change in the venue from court room to the open assembly would make the most vital difference in both the quality and the content of the proceeding. It would be a mere truism to state that falsehood cannot survive in an open assembly. In an odd case where falsehood prevails, its corrective will virtually begin almost instantaneously.

6.4 The power envisaged for Gram Sabha in respect of ‘prevention of land alienation as also restoration of illegally alienated land’ is unequivocal. But suitable provisions in the Panchayati Raj Acts or the relevant Land Regulations have not been made. The only exception is M.P. including Chhattisgarh. A clear and categorical provision has been added in the M.P. Land Revenue Code after enactment of PESA, which empowers Gram Sabha to restore the unlawfully alienated lands to the tribal landowners. A unique feature of this law is that in case the Gram Sabha is unable to restore such lands it has been empowered to direct the Sub-Divisional Officer in this regard who shall restore the possession within 3 months. Thus,

170-B (2a) If a Gram Sabha in the Scheduled Area…finds that any person, other than a member of an aboriginal tribe, is in possession of any land of a Bhumiswami belonging to an aboriginal tribe, without any lawful authority, it shall restore the possession of such land to that person to whom it originally belonged …

Provided that if the Gram Sabha fails to restore the possession of such land, it shall refer the matter to the Sub-Divisional Officer, who shall restore the possession of such land within three months from the date of receipt of the reference. 

6.5
This radical provision has remained virtually unimplemented except in movement areas for the simple reason that no rules have been framed in this regard. Moreover, while restoration of illegally alienated land has been reasonably dealt with in the above provision, the role of Gram Sabha in the ‘prevention of alienation of land’ has not been claimed the attention, which it deserves. The crux of the issue in this regard is that the tribal people are being defrauded in innocuous deal with the articulate and even a variety of institutions including the State. If all these deals are brought into the open in the village assembly for authentication, we trust fraudulent alienation that is order of the day will disappear. 

6.6 We, therefore, recommend that 

1. A clear and categorical provision should be made in the Panchayati Raj Act or the Revenue Law through a notification under Para 5(1) of the Fifth Schedule or in the to empower the Gram Sabha to restore the unlawfully alienated land to its lawful owner and in case its order is flouted to direct a revenue officer not below the rank of Sub-Divisional Officer to do so who shall restore the land within a period of three months. A clear provision in this regard should also be made as in the GSVS. 

2. All pending cases in any Court of Law in which the land of a tribal is alleged to have been illegally transferred or occupied by any person, real or juridical, on the date of the said notification shall stand transferred to the Gram Sabha, in whose jurisdiction the land is situate, for disposal in accordance with the provisions of the Notification read with GSVS and Section 4(m)(ii) of PESA.

3. The record of land maintained by the Patwari should be placed annually before the Gram Sabha, to begin with for information, so that people become aware about it’s contents and take suitable legal measures for rectification of wrong entries;
4. The Gram Sabha should to be formally authorised to manage the abandoned lands by the titleholders  in accordance with their tradition; 

5. All formal and informal agreements with any person, real or juridical including the State, in any form, written or oral, that may involve any change in the use, occupation or legal status of land in the village must be brought under the administrative domain of Gram Sabha. Any such agreement, past, present or prospective, must be placed before the Gram Sabha for authentication. No transaction shall have effect unless duly authenticate by the GS; and

6. Any dereliction by any person with regard to the above provisions shall be a penal offence.

(ii)Labour  

 6.7
Use of resources through human endeavour is the foundation of the political economy of a territory and its people. There is no specific provision in PESA about handling labour issues. But the role and responsibility of members of a community especially in the simpler societies, by way of mutual help in work, nature of token payments etc is clearly defined by their tradition. The people have assiduously built up the virtual egalitarian formations from below amongst the tribal people, which have enough and to spare for everyone, albeit in the traditional frame. Manual labour is a part of life, not drudgery as perceived by ‘others’, with rites and rituals of all descriptions thrown in indistinguishably.  The nascent market forces in the wake of development endeavour under the aegis of the State and also otherwise are upsetting the fine balance. These forces are beyond even the understanding of the people, let alone being amenable to their control. They are incessantly destablising the traditional system, with far reaching serious consequences. What is worse, there is blatant misuse of customary practices by the articulate and vested interests. The incidence of deception, fraud and corruption in all forms of labour-deals is rampant.

6.8 The resultant weakening of the tradition and growing psyche of dependence on the State have led to impairment of the inner dynamics of negotiating the challenges and the onward march on the path of development that has been the essence of all living systems. There is unseemly spectacle in these areas. On the one side there is rich untapped potential of natural resources strewn all around. But the valuable assets inherited and newly created in dilapidated condition. On the other hand, there are countless people without work.  The reasons are not far to seek. The organic link or relationship between the community and its vision has been snapped. It has been formally substituted by money that is under the control of exotic operators. The exodus of the innocent in the wide unfamiliar world in search of work of any description on any terms is resulting in the worst form of exploitation. For a community, which becomes aware about its inherent powers and the nature of challenges as the new dynamics of PESA unfolds, reinvigoration of community spirit will acquire highest priority within the formal frame of Section 4(d) of PESA. It should find expression in self-reliance, dignity of labour and communitarian development with judicious use of available manpower. It is the duty of the State to facilitate and also to take measures to neutralize adverse forces noted above. 

6.9 We, therefore, recommend that the  GSVS should specifically provide for the competence of Gram Sabha especially with regard to the following:

(i) Preparation of plan for full utilization of man-power, engender respect for honest labour, denigration of achievements without honest work and reinforcing the tradition of mutual help;

(ii) Determination of wages and exchange rates in a milieu of mutual help;

(iii)  Erase the practices, if any, of work under duress in any form;

(iv) Prohibition of any deal involving advance sale of produce in lieu of loans advanced;

(v) Verification of authenticity of piece- wage rates, checking muster rolls and prohibition of contractors in any form in local work;

(vi) Keep a check on the condition of migrant labour taken out from the village;

(vii) Ensure that the interests of girls moving out from the village in search of work or otherwise are fully protected and that they do not fall in any trap, of any kind, on any count whatsoever such as allurement, deception or use of physical force,

(iii) Excise

6.10    Preparation and use of inebriants has been a part of all social systems from time immemorial. The British intervened in this social system of the tribal people with the objective of taming the wild and taxing a people who are otherwise virtually outside the ambit of general economic and administrative system. This policy proved to be disastrous for the tribal people. No corrective measures were taken after independence in this regard notwithstanding pot-full of good wishes, salutary recommendations like those of the Dhebar Commission and even some corrective measures, albeit misplaced, like enforcement of prohibition in some areas. 

6.11   The first clear excise policy for tribal areas was formulated in the wake of TSP strategy in early 70s, as a part of the agenda for elimination of exploitation, which was accorded the highest priority. The excise policies in vogue in the States were at the top in this agenda that was followed by forest policy for which the concerned State, and that State alone was squarely responsible. Accordingly guidelines were issued in 1974, which envisaged

1. Removal of legal restriction on preparation of traditional brews for personal and social purposes, but not for sale;

2.  Total ban on commercial vending of intoxicants throughout the tribal tract;

3. In the case of non-tribal enclaves, such as industrial towns, sale of intoxicants, if necessary, should be exclusively through government outlets; and 

4. Endowing full powers on the community at the village level to manage and exercise full control over all aspects of the new policy.    

6.12
  The policy was fully implemented throughout the tribal tract in all respects except Item 4. It is important to note that no State in the entire country considered it necessary to relinquish its control over excise in favour of the community as envisaged in of the new Policy. It was so notwithstanding the categorical stand of the Government of India on this vital issue. It is instructive to note that the Government of India did not agree to compensate the States for loss of revenue was to the States, notwithstanding repeated requests from their side, on the ground that blatant exploitation even under the cover of law perpetrated even by the State cannot be compensated on any other consideration whatsoever. 

6.13
 The beneficial gains on the ground were fabulous that were greatly appreciated by the people. The worst symbol of exploitation, the notorious Bhatti, was erased from the tribal scene. Nevertheless the vested interests on the prowl in the tribal areas were looking keenly for the weak spots in the new system. These forces, after a while, started taking advantage of the inherent contradiction of the partially implemented policy. The community that is most vitally concerned had no formal authority, or even any role to play in the absence of any dispensation in that regard on the part of the State. The Regime of the Raj in excise matters remained as strong as ever notwithstanding the radical policy. The practices of surreptitious brewing, open sale in local markets and unbridled consumption picked up in a big way through out the tribal area. It had the blessings of concerned officials as the sensitive members of the community watched the running down of the community spirit helplessly. Even the Excise Policy got into oblivion in absence of any concern on this front from the above.  The pressing need for raising revenue for sheer maintenance of the bludgeoning State apparatus proved to be the last straw on the camel’s back before its collapse.

6.14
The resulting situation in the tribal areas is predictable. Commercial sale network of all descriptions of brews, real or spurious, has spread and consolidated its hold even in the remotest areas. There is unprecedented rise in the level of drinking in these areas especially as the social control has weakened phenomenally and the vested interests are totally unbridled. The incidence of deaths-due-to-drunkenness amongst the tribal youth is rising unabated. The State would not care less about these ‘minor’ issues. It is in this context that the  radical provision of Section 4(m)(i) of PESA, that just makes good the lapse of the excise policy in vogue since 1974 by vesting full powers on the community in the form of Gram Sabha, has remained totally ignored at all levels. In Madhya Pradesh, however, for a change Madhya Pradesh amended its Excise Act with the addition of a new Chapter entitled  ‘Special Provisions for Scheduled Areas’. Even this excellent legislation lies buries in official files simply because no rules in this regard have been framed even after nine long years. 

6.15 We, therefore, recommend that 

1. A clear and categorical provision should be made in the Panchayati Raj Act or the Excise Law through a notification under Para 5(1) of the Fifth Schedule to empower the Gram Sabha, on the same lines as in M.P. Excise Act fully empowering the Gram Sabha in all aspects mentioned in Section 4(m)(i) of PESA. Since this issue is exclusively concerns the community there should be scope for interference from any other source including Panchayats at any level Their role, if any, must be supportive of the Gram Sabha;

2. The GSVA, inter alia, should specifically have the following provisions:

(i) The Gram Sabha shall have powers to exercise control over intoxicants, their manufacture and use within its traditional territorial jurisdiction. This should cover all matters including grant of permission for brewing indigenous inebriants, establishment of liquor shops, check on sales of any intoxicant in the village including weekly markets, social or religious congregations, bringing in or taking out any intoxicant to and from the village, disallowance and regulation of collection and storage of any intoxicants and their use by the people;

(ii) The existing shops or other outlets vending intoxicants in the village under any authority whatsoever shall come under the control of the Gram Sabha from the date of Para 5 Notification. All those functioning in violation of any law shall facer immediate closure; 

(iii) The Gram Sabha shall also be competent to regulate the existing factories, if any, engaged in manufacture of liquor. It will also ensure observance of conditions in the license and   giving directions on any matter affecting public interest. In the event of unsatisfactory resolution of matters relating to public interest, GS shall be entitled to recommend closure of the unit; 

(vi) It shall not be competent for the Government or any other authority to allow establishment of any factory in future without the consent of all the Gram Sabhas in the area and also the concerned Pargana Parishads; and  

(vi) In all matter concerning intoxicants such as establishment of liquor shops, manufacturing units etc, the views of women members in the GS should be decisive, irrespective of the strength of their presence in the relevant meeting.

(iv)Money lending

6.16 Rampant usury has been the biggest curse for the tribal people. Even the general measures for effective check on moneylenders have been half-hearted and ambivalent. For example the terms like money-lenders and ‘loan’ have been so defined as to keep the major players like the banks and cooperatives outside the ambit of laws enacted for yoking the money-lenders. The terms of credit especially levy od compound interest without any upper limit violate the spirit as also the letter of the law on agricultural credit.  The irony is that the Union Government amended the Banking Act in 1984 to protect the terms of credit agreed to between the farmers and the banks as also cooperatives being questioned in any Court of law notwithstanding any provision in the Usurious Loans Act or the concerned Money-Lenders Act. In such a confused situation about agricultural credit the plight of the simple tribal people cannot be even imagined. 

6.17 All sorts of vested interests in a variety of forms are operating in these areas with virtually no effective legal control. Even the highly eulogized Self-Help Groups are prone to realise compound interest without realizing that they are doing so. The tribal people are groaning under the heavy debt liability in respect of fake loans, loans already repaid, developmental schemes that may be only on paper, programmes that proved to be unrealistic or beyond the capacity of the simple tribal. Relief from spurious liability can prove to be the best good will messenger in the otherwise ravaged countryside. Not words, promises or even laws at this stage can create a milieu of confidence. Concrete action with concrete results alone can turn the tide. Accordingly ‘the power to exercise control over money lending to the Scheduled Tribes’, as envisaged in Section 4(m)(v) of PESA, has to be so articulated along with a concrete action plan that the stranglehold of money-lenders of all descriptions is snapped forth with that has persisted notwithstanding specific provisions in the Fifth Schedule and measures taken by the State from time to time for eradicating the same. The provisions in the GSVS in this regard, therefore, should be comprehensive and unequivocal. Any trace of doubt   must be removed keeping in view the resilience shown by the vested interests in circumventing any law, howsoever well intentioned.   

6.18 We, therefore, recommend that

(i)The term ‘money lending’ in PESA should cover money-lending in all forms by all parties including banks, cooperatives, grain banks, self-help groups, registered money lenders, informal advances by individuals and such like. Accordingly the term  ‘money-lender’ in any law in its application to the Scheduled Areas should be deemed to include all those who lend money;

(ii) Levy of ‘compound’ interest and, interest in excess of principle amount shall be void; 

(iii) No liability shall accrue in case a tribal does not get the intended benefit of any scheme for which the loan is advanced, provide that there in no mala fide;

(iv) All transactions of loans shall be reported by moneylenders to the Gram Sabha with full details about the transaction within a month of the transaction for authentication of the same by the debtor in the open assembly. In the absence of such authentication before the Gram Sabha, no liability shall accrue to the person concerned;

(v)All liabilities standing against the tribal people on the date of Para 5 Notification shall stand frozen until they are reassessed in accordance with the new terms of credit in the GSVS and authenticated by the Gram Sabha;

(v) In case, there is any default in repayment of loan, the matter shall be brought to the notice of GS for its decision in accordance with the provisions of Guidelines. No coercive process shall be started against any person in a village until the Gram Sabha concurs with the same;

(vi) The onus of proof of the liability shall rest with the person who lends money; and

(vii) Any attempt to realize dues of any description in contravention of these provisions shall be a penal offence punishable with not less than three months imprisonment.

(v) Market

6.18 Market holds the key to the entire economy of the tribal people. Some stray interventions have been made from time to time especially through support price of selected commodities. But its operations have controlled from above with no involvement of the tribal people. The markets in the tribal areas, therefore, have continued to function as outposts of exotic forces of exploitation.   It is for the first time that the village markets of any description as such have been accepted as a part of governance at the village level under Section 4(m)(iv) with power of control in the hands of Gram Sabha.  It is a matter of regret to note that no State has done any thing to implement this provision having tremendous potential for elimination of exploitation. 

6.19 While PESA envisages the Gram Sabha and Panchayat at the appropriate level suitably empowered should exercise full control over village markets. But a village market does not serve one village only. It serves a group of villages with center in one village that itself may have been determined on considerations that may be tooted in tradition, religion or geography. As we have noted earlier that a traditional body for a group of villages is a common feature through out the tribal tract. Therefore, the Pargana Panchayat should be brought in to picture in the management of village markets. The Panchayat at the intermediate level is too far away form the scene to justify any role.  

6.20 We, therefore, recommend that

1. Gram Sabha should be competent to manage and regulate any market in its jurisdiction under the guidance of Pargana Parishad. This would cover all aspects of market including opening of shops and setting up of facilities, ensuring quality of products sold, imposing restriction on sale of harmful products, regulating minimum and maximum price for purchase and sale of various commodities, ensuring use of correct weight and measures, fixing area of the operation of market and placing restriction on sale and purchase activity outside the market area, restrictions on gambling and hazardous game;

2. Any institution of any description whatsoever operating in a Scheduled Area any scheme that involves ‘chain transactions’ of any nature whatsoever should to required to obtain prior permission of the District Magistrate or an Officer specially designated by him after placing before him the intent and content of the scheme in detail. Moreover, it shall be obligatory on the concerned institution to take the concerned Gram Sabha in confidence after giving full details before enrolling any one from the village in the said transaction;  

3. The GS under the guidance of Pargana Parishad shall be competent to levy tax on the shops except on those individuals who bring commodity for sale as head-load.

4. The Gram Sabha shall constitute a market committee in consultation with Pargana Parishad to manage market as per policy fixed by the Pargana Parishad. It shall also be competent to constitute a Dispute Resolution Committee to resolve conflicts under directions of the market committee. The decisions of the market committee can be brought before GS whose decisions in the matter would be final subject to an appeal before the Pargana Parishad. 

Part VII

Jurisdiction of Gram Sabha –3

(Natural Resources)

7.1 Besides the plenary powers of the Gram Sabha concerning community resources under Section 4(d) of PESA discussed in Paras 5.5-5.12 above, its role on some points is conjunctive with Panchayats. We have already discussed about land and its alienation in Paras 6.2-6.6 above. We will, therefore, proceed to discuss about the position of other resources. 

Forests and Minor Forest Produce

7.2 The tribal people have a symbiotic relationship with the forest. Once there is clarity about spatial and functional jurisdiction of Gram Sabha as discussed in Paragraphs 4.16-17 and 5.8-11 respectively this symbiotic relationship can become functional. Forests comprise an integral part of the livelihood resources of the concerned community. Section 4(d) and 4(m)(ii) make the Constitutional safeguard of the tribal people in this regard explicit. It is a pity that no State has taken necessary steps to make this safeguard operational. 

7.3 We, therefore, recommend that 

1. It should be made obligatory for all concerned with management and working of forests to consult the Gram Sabha before taking up any operation in the geographical boundary of the village as defined in Para 4.17 above;

2.  The term ‘minor forest produce’ used in PESA should be deemed to include bamboo and tendu leaves. Accordingly the ownership thereon within the traditional habitat shall vest in the Gram Sabha;

3. Provisions should be made in appropriate laws and also in the GSVS through ‘Para 5 Notification’ as in the following:

(i) All members of Gram Sabha will have access to the said area and will have the right to collect the same for personal use as also by sale as may decided by the Gram Sabha. In case members of other Gram Sabha in the neighborhood also have any claims thereon, the decision of the  Paragana Parishad shall be final;

(ii)
 No royalty shall be levied by the State on any minor forest produce;

(iii)  It shall be the duty of the State to ensure that the full value of the minor forest produce is made available to the primary collector with out any cuts of any description whatsoever. The entire marketing and transportation cost from the collection centers, which shall not be beyond half-a-day march from the Gram Sabha, shall be borne by the State as a charge on the welfare activities in the Scheduled Areas.

(iv) The Gram Sabha, through a resolution, may allow the collectors to sell the produce directly to an authorised party provided the Collector is satisfied that there are no underhand dealing involved and the primary collector of the produce will have the benefit of best price in the market.     

Water Bodies 

7.4
Sub-section 4(k) of PESA envisages that ‘planning and management of minor water bodies shall be entrusted to Panchayats at the appropriate level.’ This provision , however, does not affect the plenary powers of Gram Sabha concerning community resources which include water in its totality. While specific provisions may be made for ‘minor water bodies., the larger water bodies must be managed in keeping with the plenary powers of Gram Sabha. 

7.5 We, therefore, recommend that 

(i) The moving spirit of the management and use of water-resources shall be that these resources are the trust of the community. It is, therefore, the duty of the present generation to ensure that they are sustained in perpetuity. All members of the community have equal right over this community resource;

(ii) The Gram Sabha shall be competent to regulate the use of water and set out priority in its use. No person shall have the right to claim a larger share invoking any traditional right/convention or by use of money power, higher technology and such like;

(iii) In all proposals for acquisition of land for any purpose other than irrigation and hydro-electricity, a full chapter shall be devoted the water regime in the zone of influence of the concerned Project including possible adverse effect on its availability for irrigation due to disruption or change in the flow of water, its diversion for other uses, depletion of under ground sources and its implications for the local economy and alternative proposals by way of specific projects along with financial implications and the nature of commitment therefore; 

(iv) The Gram Sabha should to deemed to be competent to ensure that member of the GS has access to water and right to use the same for irrigation purposes, subject to the conditions that may be laid for other higher priority purposes, in accordance with traditional practice through personal labour without use of machine, Other devices may be allowed subject to the condition that no one is adversely affected and deprived of his natural rights and the benefits are suitably shared by all members of the community;

(v) The Gram Sabha should be competent to assign drawdown lands of a reservoir falling within its traditional boundary in consultation with the concerned government department; 

(vi) The GS shall be competent to lay down conditions for land use of any description in the catchment area to ensure that there is no soil erosion and siltation; and

(vii) The residents of habitations located on the periphery of a reservoir, through a cooperative or other instrumentality exclusively and wholly answerable to the concerned GS, shall have full rights to use the water body for  fish-culture and for fishing for common good of the entire community, subject to honouring the livelihood rights of those traditionally engaged in fishing.

Minerals

7.6 Sub-sections 4(k) and 4(l) envisage prior consultation with Gram Sabha before grant of leases etc, of minor minerals. We will discuss this in Part IX while dealing with the issue concerning consultation with Gram Sabha. 

Part VIII

Jurisdiction of Gram Sabha –4

(Planning and Development)

8.1
India adopted the path of planned economic development in the frame of a mixed economy with the State as the senor partner enjoying in addition the authority to direct. The State was charged with a special responsibility for the Scheduled Tribes and the Scheduled Areas. Even though the general frame of planned economic development has been miserably weakened in the wake of globalisation and liberalization, the State’s role in respect of the Scheduled Tribes and the Scheduled Areas has become still more onerous in the face of untamed market forces let loose in the national economy. PESA does the community to the center of the stage in governance, as noted earlier; the State does not stand absolved of its Constitutional obligation.

8.2
As the initiative for guiding, that in fact is an euphemism for directing in real life, the process of development passes over from community to the State. In this situation by its very nature there is a qualitative transformation in the real life situation of the people. The organic reality of the people’s life gets compatmentalised in the formal system of the State. This approach has serious limitations in the simple tribal situation. 
8.3
Countless ministries/state departments are making plans and programmes relating to their respective areas of formal responsibility. These plans and programmes broadly comprise three categories, viz., (i) building infrastructure, (ii) establishment of institutions at different levels and (iii) beneficiary schemes. Some of the schemes like establishment of a college may be formally related to a village by virtue of the choice of its location, or a string of villages like a highway as a fall out of the logistics, but they serve a larger region. Others like Indira Awas Yojana, village road, elementary school, community center, land development and such like get assigned to concerned villages as a part of the schematic design itself. The nature of conglomeration of all these programmes at the village level at the moment is a matter of chance. Some of them may satisfy the felt needs of the village, but many others, in the perception of the people, may not be really necessary. Most telling examples in the tribal areas are abandoned / unused structures of housing schemes, conveniences attached to schools, cachha / pacca roads, lift-irrigation projects, rusted pump sets and such like. The people in the village in these cases have the Hobson’s choice-take it or leave it. Moreover, the logic of ‘development as a bye-product of corruption’ is at its zenith. A scheme may be taken simply because a contractor may be interested in it or the people may feel why lose the scheme, after all it is government money. 
8.4
Some schemes are coveted because of the heavy subsidy element. This allurement has given rise to the phenomenon of ‘percentage’ raj. Moreover, hope of getting funds from government even for tasks traditionally in the community domain has engendered psychology of dependence and unconcern in the community. It has proved to be highly dysfunctional in the broader frame of real development. The panacea of all these distortions, in the final analysis, lies in unequivocal control of the community on all aspects of development. This control is intrinsic to the scheme of governance in PESA as clearly spelt out in the following.
4 (e) every Gram Sabha shall – 

(i) approve the plans, programmes and projects for social and economic development before such plans, programmes and projects are taken up for implementation by the Panchayat at the village level; 

(ii) be responsible for the identification or selection of persons as beneficiaries under the poverty alleviation and other programmes; 

4 (f) every Panchayat at the village level shall be required to obtain from the Gram Sabha a certification of utilisation of funds by that Panchayat for the plans, programmes and projects referred to in clause (e); 

4(m) (vi) the power to exercise control ove institutions and functionaries in all social sectors;

4 (m) (vii) the power to control over local plans and resources for such plans including tribal sub-plans; 

8.5
Here we are faced with the riddle of harmonizing the parameters of centralized frame of state-directed development in general and the spirit of non-centralised governance with community at its center for the Scheduled Areas in particular. The simple logic would demand that the State (Union and the States) should devolve a reasonable share of the financial resources on to the people’s bodies and leave its utilization to them with no strings attached. This practice was in vogue, albeit for a brief period, when the District Boards were established in early 20th century. Kerala has also moved in the same direction with allocation of 40% budgetary provisions to Panchayats at different levels, even though the discretion of Panchayats is not unfettered. The concerned States with Scheduled Area and even the Union Government may not be prepared for such a long leap forward on the ground that situation in the Scheduled Areas is different. The transformation from centralized to non-centralised planning and development, therefore, will have to be graduated. Nevertheless it will be necessary to spell out a common minimal frame for (i) immediate urgent correctives and (ii) long term decentralized planning   for Scheduled Areas. 

8.6 We, therefore, recommend that 
A package of urgent correctives should be adopted for the Scheduled Areas as in the following:

(a) An outlay of not less than 5 percent of the total outlay for TSP in a State may be set aside as untied funds of Gram Sabha or ‘Nucleus Fund’ that may be used by the G.S. in its discretion. While assigning the nucleus fund to the GSs, suitable weightage should be given for (i) the population of the village, (ii) smallness of population size, (iii) proportion of tribal population and (iv) inaccessibility; 

 (b)The concerned departments should indicate in advance the likely schemes / programmes that are likely to be assigned to a village;

(c)The Sarpanch or a designated Panch, in case there are more than one GS in the Panchayat, shall be responsible for preparing the budget and presenting the same before the Gram Sabha;

(d) The G.S. should be competent to modify the scheme / programmes in keeping with the local situation by way of varying the size of the programmes, enhance / reduce the outlays there on, within the overall ceiling, provided that the outlays for heath and education shall not be reduced;

(e)The Gram Sabha shall be competent to redefine the conditions of beneficiary scheme such as  conversion of subsidy element of the beneficiary into interest-free loan to be repaid by the beneficiary according to an agreed prescribed schedule. The dues realized shall be credited to the GS fund to be used for accelerating the development effort;

(f)Once the budget is tentatively approved by the GS, it may be referred to a designated officer for technical scrutiny; and

(g)The GS should be competent to approve the budget with or without accepting the points raised in the technical scrutiny.

8.7
The process of sectoral reallocation of funds at the micro-village level recommended abovecan be expected to even out at the state level, without significantly changing the overall inter-sectoral priorities at that level. In case, there is a significant variation, the situation would demand review of plans, programmes and priorities at the State level in keeping with the choice made in that Gram Sabha. This should be the beginning of the crucial process of planning from below.  

8.8 We, therefore, recommend that 

1.
The Gram Sabha shall be competent to ensure that all activities including plans and programmes of the State and other organizations are so modulated that they, severally and collectively, engender a sense of self-respect, mutual cooperation, and fraternity in the community and become instrumental in reducing inequality and eradicating inequity in all forms;

2.
The Gram Sabhas shall prepare a long term plan for all round development of the village keeping in view the potential and limitations of local resources with in the frame of  basic values outlined above. This should be followed by preparation of annual plans, review of performance and making necessary amends to ensure that the progression is in the right direction;

3. The Gram Sabha shall be competent to resolve that any plan or programme of the State or any other organization shall not be taken up or shall be taken up with such exceptions and modifications as may be decided in the context of the local situation. In case there is disagreement between the local administration and the community and impasse persists, the matter shall be finally referred to the Tribes Advisory Council by the concerned department for information. The issue shall be mentioned specially in the Report of the Governor to the President under Para 3 of the Fifth Schedule

Social Services

8.9
Social services hold the key to the quality of life in a community. These ‘services’ are an integral part of the simple tribal systems that may go even unnoticed by uninitiated outsiders. When these services are grafted on the holistic traditional systems, they can become dysfunctional and create serious problems. For example, the perception about the tribal people with such epitaphs like ‘people living in remote areas far away from civilization, ‘uneducated ignorant people’, ‘poor people’ and such like that is conveyed through general education tends to inculcate a sense of inferiority in the child and alienates the adolescent and the adult from the community as they climb on the educational ladder. They tend to imbibe individualistic values that are at variance with the communitarian ethos. Similarly ill-equipped health services in the mercenary ethos is doing a great damage to the community as their faith in the traditional system is shaken while the real good modern services

8.10 The main reason for this dissonance, besides the inherent contradiction noted above, is the total communication gap between the community and the social service functionaries. The new frame of governance with Gram Sabha occupying the central place there in presents an opportunity, albeit rather late in the day, for fusion of hitherto alien elements with the traditional system. The quality of this fusion , therefore, is crucial for the future of the tribal people. Accordingly, the recipient community and those engaged in social services must have shared perspective and vision. Any hierarchical relationship will not do; it will be dysfunctional. While the teachers should convey the message of education in a way that enables the student and the community to meet all sorts of challenges, old and new, with confidence, the community on its part must keep a watch on the way the education is mauling the youth and ensure, in consultation with and active help of the teachers that the new amalgam reinforces the egalitarian value frame of the community and prepares them for a truly cultured life that the nation can be proud of. 

(i) Education
8.11 We, therefore, recommend that

1.
The Gram Sabha should regard education of children up to the age of 14 as a special   Constitutional duty and ensure the best possible arrangements for providing good and equal educational opportunities for all children. Education shall be accorded the highest priority in the schema of governance and development of the village. Accordingly the GS should be deemed to be competent to ensure that the social and economic status of the family of a child does not result in differentiation in facilities or opportunities and that the potential of every child is fully developed;

2.
All children up to the age of 14 must partake in the adventure of education, school being developed as an integral part of the community life imbued with human values, with highest regard for manual labour and its teachers assuming the leadership role in socio-cultural activities of the community;

3.
While the Gram Sabha should ensure universal enrolment in the school, a milieu should be engendered in which the teachers realise their grave responsibility in building up the generations to come so that they attend to that great task with Gram Sabha providing the forum for planning, monitoring and guiding with a sense of responsibility eschewing even allusion to formal authority in any form; 

4.
The community must ensure that the school and its habitat present a model to be emulated by the entire village in terms of cleanliness, aesthetics, moral conduct, games and sports, cultural activity and such like; and 

5
A standing committee comprising committed and concerned members of the community may be constituted for this pioneering work.     

(ii) Health Services

8.12 We further recommend that  

1.Clean and disease free village with people wedded to temperance and enjoying robust health reminiscent of its ‘rustic’ image should be the objective in which health services of all description should play supportive role answerable and accountable to the community;

 2
The Gram Sabha should ensure that the modern system of medicine and the traditional practices move in unison. In particular, the traditional dais should be suitably trained to serve as the foundation of the care of pregnant women and children; and

 3
The outlays necessary for discharging this primary responsibility should be the first charge on the funds of any description available with or assigned to the Gram Sabha irrespective of the purpose for which they may have been earmarked.  

(iii) Voluntary Organisations

8.13
The Gram Sabha under Section 4(m)(vi) of PESA has ‘the power to exercise control over institutions and functionaries in all social sectors’. This provision is comprehensive and covers all institutions including non-Government and voluntary organisations. These organisations should be responsible to the Gram Sabha like all others as envisaged in the Guidelines. 

8.14 We, therefore, recommend that 

the provisions of GSVS should also be binding on voluntary organisations.

(iv) Personnel  
8.15 The nature of relationship between the community and those engaged in a variety of social services is crucial for achieving the avowed objective, Accordingly the office-type visits by the social service functionaries that has been greatly facilitated by increased mobility and accebility tend to become dysfunctional.  It is, therefore, imperative that all social service functionaries should live in the village they are expected to serve and share their life on the social milieu for effective and meaningful role in the great adventure of socio-economic transformation.

8.16 We, therefore, recommend that 

The Gram Sabha should be competent to ensure that all social service functionaries including teachers and doctors stay in the village. The Gram Sabha, however, may allow a person to stay out in exceptional circumstances. Any absence without a formal resolution of the Gram Sabha shall be deemed to be dereliction of duty and cut in the salary for the period of unauthorized absence shall be automatic.  

Certification of Expenditure by Gram Sabha: 
8.17 The provision about certification of expenditure by the Gram Sabha is unique and crucial. It has the potential of eradication of all corrupt practices in the governance at the village level, has been largely trivialized. At the moment the expenditure statements of the Gram Panchayat may be placed in bulk before the G.S. as a ritual.  They are generally adopted in routine without the members even realizing what they have adopted. Any informed and intelligent probe in any transaction in resisted, not infrequently with show of force. Moreover, an ordinary member cannot have an idea of the programmes taken over the long period of one year and remember the relevant details. 

8.18 
It is important to note that even though certification of expenditure by G.S. is a Constitutional mandate yet it is treated as are isolated event and has no linkage with the statutory process of accounting and auditing by the Comptroller and Auditor General of India.

8.19 We, therefore, recommend that 

1. The certification of expenditure should be a continuing process and the details of expenditure must be placed before the GS every month regularly; and 

2. A provision should be made in the Panchayat Acts, in consultation with CAG, that the certificate of utilisation by the GS should be treated as the basic document in respect of audit and accounting of Gram Panchayats by the concerned authorities. 

Part IX

Consultation with Gram Sabha

 A Resume of Mandatory Consultation 

9.1
Consultation with Gram Sabha OR Panchayats at appropriate level is mandatory in the case of land acquisition as also rehabilitation of project affected people under Section 4(i) of PESA and in respect of grant of license etc of minor minerals under Sections 4 (k) and 4 (l) of PESA as in the following: 

4(i) The Gram Sabha or the Panchayats at the appropriate level shall be consulted before making the acquisition of land in the Scheduled Areas for development projects and before re-settling or rehabilitating persons affected by such projects in the Scheduled Areas; the actual planning and implementation of the projects in the Scheduled Areas shall be coordinated at the State level; 

4(k) The recommendations of the Gram Sabha or the Panchayats at the appropriate level shall be made mandatory prior to grant of prospective license or mining lease for minor minerals in the Scheduled Areas; 

4(l) The prior recommendation of the Gram Sabha or the Panchayats at the appropriate level shall be made mandatory for grant of concession for the exploitation of minor minerals by auction;

9.2
It is a matter of regret that the State laws have generally taken advantage of ‘Gram Sabha OR Panchayats’ provision and ignored Gram Sabha in the above-mentioned statutory consultation. In some cases they have made provisions for consultation with higher-level Panchayats only. This choice, though technically valid, militates against the spirit of PESA. The statutory consultation before rehabilitation under the same provision has not been formalised by any State so far. A formal process of consultation has been prescribed in the Rehabilitation Policy of Chhattisgarh recently.  

9.3
The Ministry of Rural Development had issued guidelines about consultation with Gram Sabha in the case of land acquisition on November 11, 1998. These Guidelines, however, are limited to prescribing a procedure to be followed by the requisitioning body and the LA authorities. The Collector has been assigned the central role in these deliberations. It has robbed the G.S. of the aura of its primacy. It is  against the spirit of PESA. Accordingly, these Guidelines have had virtually no impact in the field.

9.4   The Ministry of Mines had also issued guidelines on 28th December 1997 about consultation with the Gram Sabha in respect of grant of lease etc of minor minerals. The Guidelines envisage that the recommendation of the Gram Sabha shall be binding in cases of grant of leases of minor minerals and grant of concessions etc. The follow up of these Guidelines, however, has been rather poor. The Government of Bihar was the first to issue directions on 6th March 1998 that were addressed to all Deputy Commissioners. The approval by concerned Gram Sabhas has been made obligatory before a lease is granted for any minor mineral.

9.5    The Government of Madhya Pradesh (including Chhattisgarh), by and large, has gone by the spirit of PESA especially in respect of land acquisition and minor minerals. It has, however, ignored the consultation provision before rehabilitation altogether. This Constitutional mandate has been bypassed in all deliberations, even in respect of the biggest human tragedy in Sardar Sarovar, by all concerned including the Supreme Court. In this case, the entire submergence area falls under the Fifth Schedule of the Constitution. This omission speaks volumes about the general ignorance and unconcern about even the most radical legal provisions for protection of the tribal people in the Scheduled Areas.   

Status of Consultation with Gram Sabha and Panchayats  

9.6 It is necessary to have a clear perception about the status of consultation with Gram Sabhas and Panchayats before proceeding to consider the status of consultation process in specific situations. This question came up for discussion in the conference of State Ministers in 1997 addressed to implementation of PESA. It was noted that there is a vital difference between the status of Gram Sabha and the Panchayat. The former comprises the people themselves while the latter are representative bodies. Moreover the community in the form of Gram Sabha is self-created whereas Panchayats are artifacts of law. Accordingly consultation with the Gram Sabha is at a totally different pedestal compared to consultation with Panchayats. The provision for consultation with the Gram Sabha has to be accepted in the same spirit as consultation with the Supreme Court. The opinion of the Gram Sabha should ordinarily be treated as binding on the administration. This view alone is in harmony with the spirit of the Fifth Schedule, which enjoins the executive a great duty, and responsibility to ensure that the legal frame is suitably adapted to the local situation rather than forcing the people to change for conforming with the dictates of the bevy of laws that have been thrust on these areas even without assaying their impact on the simple people. 

9.7 We, therefore, recommend that  

The consultation with Gram Sabha in respect of the provisions of PESA should ordinarily be accepted as binding on the executive.  A procedure should be adapted as suggested in the GSVS for the exceptional cases where the executive considers it necessary to proceed notwithstanding the dissent of the Gram Sabha.

 (a) Consultation with GS before Land Acquisition

9.8   The process of consultation before acquisition of land, as envisaged under Section 4(i) of PESA, has not been formalized in most of the States. The Guidelines of the Ministry of Rural Development have remained unheeded. The State of M.P. (including Chhattisgarh), however, has made elaborate rules in the year 2000 about consultation with concerned Gram Sabhas before acquisition of land. (Annexure 1)  These Rules envisage ‘consultation with Gram Sabha before issuing notification under Section 4 of the Land Acquisition Act.’ A detailed procedure has been prescribed for consultation so that consultation is transparent and well informed. The objective is to enable the people to come to a rational decision based on facts. The Collector and a representative of company are mandated under Rule 3(vi) to attend the final meeting of the Gram Sabha before it formally adopts a resolution for or against the acquisition to ensure that no loose ends remain unattended at that stage. 

9.9 Thus, there is a paradigm shift in a crucial aspect of governance concerning acquisition of land in favour of the people. The proceedings in the open assembly of the Gram Sabha precede the proceeding in the court of the Collector. The Collector is expected to satisfy the people in the natural setting of the Gram Sabha, where the people are in their best elements, before he starts the formal process of land acquisition in the court where, in contrast, the people are totally at a loss and defenseless.

9.10 It is, however, a matter of deep regret that these rules are not being followed in their true spirit. There are cases where the formal resolutions of Gram Sabha expressing dissent have been destroyed and substituted by forged documents. What is worse, no action has been taken by the State against concerned officials even after the facts got established. The message is clear and ominous. There is collusion in these deals even with the political executive.  In fact, concerned villages are converted into virtual police camps on the ‘day of reckoning’. The presence of Collector itself is generally used to influence the proceedings of Gram Sabha.  It is imperative that stringent provisions are made to check the misuse of authority in any form in the most vital matter of land acquisition and for neutralising outside influence.        

(b) Consultation in Leasing of Minor Minerals

9.11 The follow up action in respect of consultation before lease of minor minerals is grants has been rather poor even after the Ministry of Mines and Minerals issued directions. The rules made by the Government of Madhya Pradesh (including Chhattisgarh) concerning minor minerals, however, can be said to be most progressive. The rules made under the Mines and Minerals (Regulation & Development), Act 1975 have formally divided minor minerals into two categories: (i) Schedule-I (Specified Minerals) and (ii) Schedule II (Other minerals).  All Quarries of annual value up to Rs 2.5 lakhs; above Rs 2.5 lakhs but up to 5 lakhs and above Rs 5 lakhs but up to 10 lakhs in respect of minerals specified in Schedule II except stone quarries for crushers and clay quarries for tiles and bricks in chimney bhattas, have been transferred to Gram Panchayats/ Janpad Panchayats/Zila Panchayats respectively. The Rules further envisage that ‘quarry permits shall be granted and renewed by the respective Panchayats, after obtaining prior approval of the Gram Sabha of the Panchayat in which the quarry area is situated.’ In the case of other minerals in Schedule I or Schedule 2, however, consultation with Gram Panchayat alone, ignoring the Gram Sabhas totally, has been made obligatory. This is blatant negation of the spirit of PESA.

9.12
It may be noted here that mining rules envisage only grant of lease of land for mining purposes. There is no provision for permanent transfer of land in favour of a mining company. The lessee is obliged to compensate the owner the loss of income, which he sustains because of the lease. Moreover after the expiry of lease, or earlier if the mine is exhausted, the lessee is obliged to return the land to the owner after restoring the land, as far as possible in its original form.   

(c) Consultation before Rehabilitation 

9.13 Even though consultation before land acquisition and rehabilitation became a Constitutional mandate under Section 4(i) of PESA, there is no appreciation that consultation without placing a clear picture about their future before the concerned people has no meaning. The M.P. Rules discussed above do envisage informed consultation but there is no specificity about the role and responsibility with regard to rehabilitation of the State and even the Company for which the land is to be acquired. There is virtually no reference to the basic policy frame laid down by the GOI in the case of Mining and Industrial enterprises in 1974 Guidelines (Annexure) or the 1995 Recommendations of Bhuria Committee. (Annexure)  Even the important issues that got settled in people’s struggles in relation to various projects such as Sardar Sarovar or Bargi dam in M.P. have not been incorporated in relevant policies.  The result is that the dialogue with the community is in general terms, which renders the whole exercise and even the objective of consultation in fructuous. 

(d) Consultation before Environmental Clearance: 

9.14 The alternative use of resources in an area has far reaching implications for the socio-economic life of the people. This aspect has been covered in the process of consultation discussed above. But the very same developmental projects, especially mining and industrial activity have serious implications for the ecology and environment.  Accordingly the   opinion of concerned people is sought about the possible impact of such activities on the environment, water regime, livelihood resources and such like through public hearings.  The people from the entire area likely to be affected are invited to participate therein. Such hearings in large gatherings have become mere rituals. They have earned notoriety for command performance, and for ignoring or even distortion of opinions expressed. Moreover there is no realisation that the people in the rural areas are ignorant about the implications and the experience in other areas. The concerned authorities in the Union Government have not even taken note of provisions of PESA and the fact that the tribal communities in the form of Gram Sabhas have acquired the central place in the governance at the village level in Scheduled Area. This omission must be made good. The concerned Gram Sabhas must be brought in to the process of environmental clearance. The tentative findings of the public hearings should be placed before them for their opinion thereon. Any omissions that may be noted there in must be made good. 

Rehabilitation Policies: Union and the States
9.15
We may now have a brief resume of the Rehabilitation Policies before concluding the crucial issue of consultation. Rehabilitation Policies, both at the Union and the State level have been on the anvil ever since the beginning of the planning era. But the rehabilitation packages have been generally  handed down to the people, that too as a matter of charity, without even enacting a drama of graceful consultation. This aspect has been missed even after consultation before rehabilitation became a Constitutional mandate. It is sad to note that formal Rehabilitation Policies of various departments both in the Union and various States are nothing but plethora of promises with no legal binding. The first Rehabilitation Policy adopted by the Union Government in 2003 is no exception. The irony is that no action has been taken to implement even that policy. It is currently in the process of being revised. 

9.16
The vital omission in the arena of rehabilitation policies has been made good of late to a large extent in Chhattisgarh. The Ideal Rehabilitation Policy, 2005 adopted by the State, for a change, has also incorporated the major policy decisions of the Government of India starting with the 1974Guidelines about establishment of mining and industrial enterprises in the tribal areas. The Policy envisages different approaches for different types of projects, namely, (i) Irrigation and Hydro-Electric Projects, (ii) Industrial and Mining projects, (iii) Sanctuaries and National Parks. It specifically takes into account the special problems, which the people face in different situations. 

9.17      The distinguishing features of Chhattisgarh Policy can be summarised as in the following:

1. The Policy recognises different typologies of challenge, which the people face in different types of Projects with appropriate strategies;

2  The need for informed consultation is recognised by making preparation of a concrete Rehabilitation Plan in advance obligatory and ensuring that 

 (i) The outlays for the Plan being accepted as a Part of the Project, 

(ii) Formal approval of the Plan by State Government, and 

(iii) Adoption of a formal memorandum of Understanding between the Collector and the Company before the notification for acquisition of land is issued. 

 3.
The concept of ‘Zone of Influence’ in the case of industrial and mining projects has been formalized in this policy. It envisages not only special plans being prepared for this region but provides for a special deal for the people in the zone in employment;

4 The policy accepts the concept of raising the carrying capacity of the areas adjoining the reservoirs to facilitate rehabilitation with out cultural rupture in the same region using the potential of irrigation and hydro-electricity projects;

5 The Policy envisages a special deal for the people depending on forests recognizing the symbiotic relationship between the tribal people and the forests. The tradition of the people is given precedence over  the formal provisions;

6 The concept of employment has been revise in keeping with the dignity of the farming community. Casual wage employment shall not be treated as employment for displaced farmers. Moreover, in case of inability to provide employment within 2 years the concerned person shall be entitled for getting due remuneration without work; and

7
All formalities are to be completed before the notification under Section 4 of the Land Acquisition Act is issued after which there is virtually no scope for any negotiation.

9.18
A brief resume of the Chhattisgarh Policy is given in Annexure 2.  draft of a Regulation on Rehabilitation  in Scheduled Areas incorporation the basic features outlined above may be considered for being adopted by all States for their respective Scheduled Areas with suitable exceptions and modifications.. 

9.19
A Policy even with a number of formal commitments as in Chhattisgarh, however, will remain a distant ‘promise’ in the eyes of the people who are now fully aware, if not direct witnesses to the fate of the victims of development. Not less that twenty million tribal people have been rendered destitute in various parts of the country and their ranks are swelling by the hour. A massive programme of rehabilitation covering all project-affected people in Independent India alone can regain the confidence of the common man. It is especially so for the tribal people at large for whom the word ‘development’, except for a few articulate, is the dirtiest and the most dreaded word. Any well meaning rehabilitation policy, therefore, must have retrospective effect honouring the spirit of Paragraph 5(1) of the Fifth Schedule.   

Conclusion

9.20
In conclusion, the situation about the role of Gram Sabha with regard to mandatory consultation even in matters specified in PESA is rather dismal. In most cases consultation with Gram Sabha has been dispensed with by non-provision in the law itself. Even in States like M.P. and Chhattisgarh, where law has been enacted, consultation has been reduced to a ritual in practice. The most regrettable aspect of the present scene is that the consent of the concerned Gram Sabhas is being commandeered trough use of all sorts of subterfuges including fabrication of records, use of the aura of authority and even brutal force. This situation should change once the recommendations in this Part are accepted and strictly implemented. The Rehabilitation Policy of Chhattisgarh appears as a silver line in an otherwise overcast dark sky. It must not be allowed to meet the fate of other policies in tribal affairs, which came with a thunder but disappeared with a whimper leaving no trace behind.

9.21 We, therefore, recommend that the following measures must be taken forthwith in respect consultation under various provisions of PESA: 

(a) Consultation with Gram Sabhas in General 

Consultation with ‘Gram Sabha’, which comprises the people themselves and stands tallest amongst the community of representative institutions in a democracy, must be accorded the same status as consultation with the Supreme Court. The resolution of Gram Sabha must be binding on all concerned;

(b) Consultation before Acquisition of Land

1
All State Laws must provide for mandatory consultation with Gram Sabha following the example of M.P. and Chhattisgarh. Consultation with Panchayats at other levels, where necessary, may also be provided as an additional condition;

2
 The process of consultation with Gram Sabha may follow the sequence as prescribed in the M.P. Circular of 31.1.2000. A new provision, however, should be made that the final decision about the proposal of land acquisition shall be taken in an exclusive meeting of the Gram Sabha, which shall be convened not earlier than seven days after the special meeting involving the Collector and representative of the Company;

(c) Consultation in Leasing Minor Minerals

1
The Mineral Rules should be amended on the pattern of Madhya Pradesh transferring all quarries with annual lease value up to Rupees 10 lakhs to the Gram Sabha and Panchayats at different levels. This dispensation should cover all minor minerals; 

2
Consent of concerned Gram Sabha before awarding a lease should be made mandatory as per the directions of the Ministry of Mines and Minerals dated 26th December 1997;

3
The practice of outright purchase of mineral bearing land by the Mining Companies should be stopped forthwith for the simple reason that the Mining Act envisages only a lease in these cases. All the deals of any description whatsoever should be converted in the form of leases for which a provision may be made in Para 5 Notification;

4 The term ‘ public purpose’ should be defined that the concerns of the people likely to be affected, their perception about their place in the new system are given a major weightage compared to the arithmetic of the other side, the former being accepted as non-negotiable;

5
The provisions about restoration of the leased lands, as far as possible, to their original status should be formally placed before the Gram Sabhas at the time of seeking their permission to enable them to incorporate suitable conditions therein and the follow-up action; and

6  All damage to the ecology etc on account of the neglect of the State and the concerned parties should be made good according to a time bound programme for which special funds must be allocated by the State to the concerned Gram Sabhas.

(d) Consultation before Rehabilitation 

Consultation on the specific issue of rehabilitation should be explicitly provided in the Rules for consultation before acquisition of land. This consultation should involve all the people in the zone of influence of the concerned project;

(e) Consultation before Environmental Clearance:
     The procedure for environmental clearance for various projects in the Scheduled Areas must include consultation with concerned Gram Sabhas after the public hearing. The Gram Sabhas should be furnished the tentative findings of the public hearing to enable them to give their informed opinion and making good any omissions there in. 

(f) Rehabilitation Policies: Union and the States
1. A Draft Regulation may be recommended to the States for adoption incorporating the basic features outlined in Para 9.7 above with suitable exceptions and modification;

2.  The Rehabilitation Policy must be given retrospective effect with a view to earn the confidence of the people.

(g) Penal Provisions for Mala Fide Actions

1
A stringent provision should be made to the effect that notification for land acquisition under Section 4 of Land Acquisition Act cannot be issued before completing the entire process as envisaged in the Rules and the Rehabilitation Policy; and

2  A provision should also be made that any lapse with regard to consultation with Gram Sabha shall have the effect of nullifying the entire process of land acquisition. 
Part X

Functioning of Gram Sabha
10.1
The damage that has been done to the tribal cause by sheer ignorance and prevailing myths about the tribal people amongst the elite is incommensurable. The tribal people and their leadership may be portrayed as ‘uncivilized’, drunkard, lazy, easy on moral values and such like. Accordingly the rulers and even social activists move into these areas with the arrogance of a master, a reformer, a benefactor or a saviour, as the case may be. There is no realisation that the system of a simpler society located at a different stage of socio-economic progression of human society comprises as valid a value frame as that of the so-called advanced communities in the changed context. In fact, the tribal system has a much richer content in terms of basic human values such as community spirit, truthfulness, equality, sense of honour, courage, and variegated skills as the foundation of their self-reliant economy. These aspects are getting eroded in the avalanche of individualism , while the formal system moved by the State or the  market is acquiring the aura of virtual divinity.      

10.2
The first essential and crucial condition for effectively meeting the current crisis created by all sorts of vested interests in the Scheduled Areas is to simulate a system which the community is at the center and ready to meet the challenge on its own. All others including the state functionaries may provide necessary support as associates, and NOT as ‘superior authorities’ or ‘leaders’. It must be reiterated here that a community cannot have a dual personality of meek subservience and graceful dignity. All concerned must subscribe unequivocally to the basic premise of our polity that claims to be democratic: ‘Supremacy of Community in the form of Gram Sabha’. 

Traces of Ambivalence in PESA and Resultant Confusion in some Areas:   

(1) Gram Sabha and Gram Panchayat: 

10.3
Some of the important points that have been raised about the formal relationship between the GS and GP from the very beginning when Late Rajiv Gandhi proposed the 68th Amendment can be summarized as follows:

(i) The relationship between GS and GP should be the same as between the Parliament and the Council of Ministers. 

(ii) There is no need to have five yearly elections to the GP in view of the fact that the GS is a perennial body that is continuously renewed through natural process. Thus, the executive of the GS should be a permanent body subject to periodic renewal of confidence of the community in the members of the executive, severally and collectively, as in the traditional system. 

(iii) The fixed tenure of the five-year for GP is incongruous. If the Council of Ministers holds the office till it enjoys the confidence of the Parliament/State Assembly, why should the GP be guaranteed a five-year tenure and why should it not be subject to the discipline of the GS as is the case with Parliament and the State Assemblies; and 

(iv)The legal provisions or the rules made there under that envisage that the Sarpanch/Mukhiya, who is the chief executive, should preside over the Gram Sabha is not in keeping with the spirit of democracy. Instead, an ordinary member of the GS should preside over the meetings of GS while Panchas should participate as members of the executive answerable to the General Assembly. 

10.4
While debate has continued on these points, the only issue on which the State of MP (including Chhattisgarh) has taken a lead is the chairpersonship of the Gram Sabha. The Sarpanch and other members of Panchayat have been legally barred from presiding over GS meetings. This lead has been followed in Orissa and Jharkhand as well. Maharashtra has also adopted this provision, albeit, with an exception in the case of the first meeting of the GS every year.  

(b) Gram Sabha Proceedings: Urgent Correctives

10.5
We have discussed the major areas of community concern. There are indications of gross malfunctioning at many levels even in these vital matters. The measures suggested may take some time to fructify. It is sad to note that the way various responsibilities, especially developmental programmes, are being handled; the people’s perception about the entire Panchayati Raj system has got distorted.  Besides total perversion of the concept of community and Gram Sabha in the States, as noted in Part 2 in the beginning, the Gram Sabha meetings are generally convened only in relation to formal approval of developmental programmes. Even the meetings and the agenda thereof are fixed by the administration from above.  In some States like M.P. and Chhattisgarh there is a provision of a ‘nodal officer’ who is supposed to be in charge of the meetings of the Gram Sabha. He is ostensibly supposed to ‘help’ them in conduct of the Gram Sabha meetings and in drawing up the proceeding. In practice, he behaves like a dictator on behalf of the government with a fiat, albeit informal and unacknowledged, for getting the desired resolutions passed. Accordingly an impression has gone round that the GSs are ‘subordinate formations’ of the state’s establishment responsible for developmental works in the village. Only those people, who have some interest as beneficiaries or have some stake like contract, attend the meetings. These meetings have nothing to do with the crucial issues like the problems the people face with regulatory administration, indebtedness, resolution of disputes, or education and health, or even other day-to-day affairs of the people. 

10.6 
The only other meetings that are convened, again by the administration, relate to land acquisition for various projects. The initial reaction of the people about these proposals everywhere is a BIG NO. There is tremendous resistance because acquisition would affect their very survival. The State governments have not yet reconciled to the fact that consultation with the GS in the new dispensation in Scheduled Areas is not a mere formality. There is a general feeling in the government at all levels that it is the duty of the local administration especially the Collector to ‘manage’ the consent of Gram Sabha some how or the other. The success there in is treated as an insignia of their ability, tact and efficiency. Accordingly all sorts of functionaries of the State and even the concerned projects start descending on the area as soon as a proposal about assignment of land for some project is in the air. The simple people are simply perplexed in the face of that motley crowd. The officials consider getting the approval of GS as their bounden duty. The result is that in most cases the area is turned into a virtual police camp. The presence of the Collector is largely used to influence the decision under the aura of authority of visiting dignitaries. Even fabrication of the proceedings may be resorted to with impunity. In sum, it is high time that the people assume leadership in the conduct of business of Gram Sabha and the impression that it is a subordinate formation of the State is erased.

10.7
We, therefore, recommend that        

(i)  The GSVS suggested earlier should incorporate a provision that any attempt to dictate the agenda of Gram Sabha from above shall be deemed to be an act of misconduct on the part of concerned officials. The Gram Sabha could, however, be formally requested to consider including the suggested items in its agenda in its discretion;

(ii) Any violation of the prescribed procedure under the law or rules made there under about especially convening the Gram Sabha in cases they are consulted in respect of acquisition of land etc, and ignoring the substantive aspects of the State’s policies concerning rehabilitation etc. should be a penal offence; 

(iii) The meeting of Gram Sabha, as a matter of rule, should be the exclusive concern of the members of the Gram Sabha. The practice of officers being designated as ‘nodal officers’ and such like should stop forth with;

(iv)  The Gram Sabha, however, may be formally authorised to call for necessary information and also invite concerned officers of the State or functionaries of various institutions operating within its jurisdiction like cooperatives, banks and NGOs. It shall be obligatory for them to attend the meeting of the Gram Sabha personally or through a representative;

(v) Deployment of police in connection with a Grams Sabha meeting should be legally barred. In case a Gram Sabha is apprehensive of any trouble, the help of police may be requisitioned through a formal resolution. In case police is deployed without due requisition by the Gram Sabha, the proceedings of the Gram Sabha of relevant meeting should be deemed as null and void. Departmental action may be taken against the concerned officer for the unauthorised deployment of force;
(vi) Special quorum of not less than two-thirds of the voters of Gram Sabha should be made mandatory for all those meetings of the Gram Sabhas in which the Gram Sabha is scheduled to formally consulted by the concerned authorities in respect of land acquisition, grant of lease for mining or other natural resources, any matter concerning rehabilitation and such like;
(vii) Suitable provision should be made for holding of emergency meetings of Gram Sabhas in the GSVS, as an exception to the general rules in that regard, to be convened by the ordinary members;
(viii) Any willful neglect in respect of the proceedings of Gram Sabha, especially mandatory consultation, should be a penal offence;
(ix) A Tribunal may be established at the national level for dealing with serious acts of denigration of the Gram Sabha. The Tribunal may comprise representatives of the National Commission for Scheduled Tribes, Ministry of Tribal Affairs, Ministry of Panchayati Raj and not more than two public men of repute working in Scheduled Areas; and
(x) That the Union and the State Governments are concerned about the denigrations of the Gram Sabha should be brought home to all those working in Scheduled Areas. A special mention about commendable measures and also serious lapses, if any, should be made in the Character Rolls of all government employees working in the Scheduled Areas.
(c) Jurisdictional Conflict between Gram Sabha and Line Departments

10.8   With the comprehensive jurisdiction of the Gram Sabha covering all the aspects of people’s life there is hardly any scope for the line departments of the State to deal directly with any issue at the village level in the Scheduled Areas. But there are two factors that have resulted in confusion in these areas. Firstly, there is a basic difference in the structure of governance at the village level in the Scheduled Areas and the general areas. This difference is not still appreciated because of the fact that the ritual of extending PESA to the Scheduled Areas has been performed but in actual practice it is still a command performance in which people hardly are able to appreciate the change. 

10.9 At the other end of the spectrum, the line departments/Ministries have not cared even to understand the vital difference in the governance in the Scheduled Areas compared to the general areas. The result is that they go by a uniform frame of reference for both areas. For example, the Forest Department goes by the general policy frame of Joint Forest Management in which the people are one party. But in the Scheduled Areas the community is enjoys undisputed command over the community resources including the forest, The official in this frame have no role to play except by way of advice. Similarly, the Irrigation Department has created a set of Water User’s Bodies that operate under its authority. Such a structure is against the basic premise about community resources under PESA. We trust that this ambivalence in the governance at the village level should end once the provisions of PESA are systematically implemented in accordance with GSVS.  

10.10 We, therefore, recommend that

Clear provisions should be made in GSVS to the effect that the line departments/Union Ministries shall not appoint any independent committees at the village or a group of village level that may be directly answerable to them. The concerned departments should function through the Gram Sabha and Gram Sabha alone keeping with the spirit of PESA about governance in the Scheduled Areas. 
(d) Pargana Parishad

10.19    While empowering the Gram Sabha as envisaged in PESA will help in engendering a new milieu, it must be noted at this stage that the communities at the village level do not function in isolation. We have accepted the need for creation space for an ‘institution outside the formal frame of the State at the group of village level.’ There are traditional institutions through out the country at this  level for sharing of experience, resolution of inter village disputes and as a forum for appeal against the decisions at the village level. Accordingly the GSVS could provide for constitution of a Parishad at the group of villages level with scope for a suitable role for other traditional institutions such as Paragana / Parha / Pir / Patti.

10.20 We, therefore, recommend that 

   A ‘Pargana Parishad’, may be constituted for a group of villages, conforming to, as far as possible, the boundaries of the traditional institutions of the same nature, such as Parha, Patti, Pir, Bargaina. Alternative suitable nomenclature could be used for different tracts such as Parha and such like. The Parishad may comprise not more than three representatives from each of the constituent villages depending on their respective population. The functions of the Parishad may be as in the following:

(a)Continuous review of the functioning of the constituent Gram Sabhas, serve as a forum of peer group for sharing of experiences, emulation of success stories, cautioning the inactive and defaulter constituents, planning and promotion of complementary activities so that the Parishad can develop in due course, as far as possible, as a self-reliant socio-economic entity;

(b)Resolution of inter-village disputes of all descriptions;

( c)Hear appeals against the decisions of the Gram Sabha; and 

(d)Suo moto Review the decisions of the Gram Sabha in all matters traditional or formal.  
Part XI

 Governance, Governor’s Notification and Regulations

11.1     We have discussed in detail in Part II in the very beginning, the incongruity of rule making powers in the Panchayat Acts so far as it concerns the Gram Sabhas in the Scheduled Areas.  The need for making special provisions for governance in the Scheduled Areas came to the fore almost at every stage of our discussion. The provisions in Para 5, especially clause (1) thereof provide the instrumentality for forging a ‘Frame of Reference’ for the governance at the village that measures up to the challenge that the people in the Scheduled Areas are currently facing. We have also note that the divided responsibility at the level of Union Government has been responsible to a large extent for the non-implementation of PESA for long 10 years. It is, therefore, necessary to have an institutional frame at the national level, which can oversee the governance in the Scheduled Areas on a continuing basis and ensure that it is in accordance with the basic tenets of PESA.

11.2 We, therefore, recommend that 

A body with apposite title may be established at the national level comprising representatives of the Ministry of Tribal Affairs, the Ministry of Panchayats and the National Commission for Scheduled Tribe and two eminent persons working amongst the tribal people. Its main task should be to oversee the state of governance in the Scheduled Areas.

A ‘Frame of Reference’ for Governance in Scheduled Areas
11.3 The crucial task at the moment is the preparation of the Gram Sabha Vyavahar Samhita. The draft of GSVS that has been prepared by us be the starting point of this dialogue on governance in the Scheduled Areas. This draft inter alia covers the following: 
 (i)It under scores the significance of fact that space has been created for the ‘community’ and the ‘traditions and customs’ in the Constitution.   

(ii) In view of the fact that ‘custom and tradition’ are now a part of the Constitution, they shall have precedence above the general laws of the land but in case any element therein is violation of, or inconsistent with Constitutional and human values, that shall be deemed to have no force;

(iii) So long as the Gram Sabha goes by the spirit of the GSVS, its decisions shall not be called into question on the ground of some technical deficiency; 

(iv) As a rule, no direction shall be issued by the administration to a Gram Sabha of any description what so ever;  

(v) The resolutions of Gram Sabha about facts in any matter whatsoever relating to any activity in the village should be taken as final notwithstanding any thing that may have been put on paper otherwise; and .  

(vi) A Tribunal with District Judge in chair may be established at the District level to deal with those cases in which there is any overt or covert violation of the Constitutional/human values.
.  

Notification by the Governor under Para 5(1) of the Fifth Schedule

11.5
Our discussion underlines that no rules, but the ‘Frame of Reference’ as in GSVS alone can be said to be in consonance with the spirit of the Constitutional dispensation under PESA. Moreover, by now it is clear that all halfway houses in the form of tribal policies and programmes have proved to be dysfunctional. They have led to accentuation of confrontation between the people and the State.

11.6 It must be put on record that Bhuria Committee had underscored the fact that the recommendations made by them in two Reports will start the process of ending this confrontation. Ten long years have rolled by even after the enactment of PESA, based on the recommendations of the first Reports concerning Panchayats. PESA has not become operational simply because the establishment is not prepared to accept the implicit paradigm transformation in the governance at the village level in the tribal areas. As has been noted earlier, the situation in the urban areas, which generally begin as small industrial and mining establishments, is much worse. The Union Government itself has taken no action and has allowed the governance of these sensitive areas to be run by the minions without any authority of law.  

11.7 We, therefore, recommend that 

The provisions of the draft GSVS may be recommended to the concerned States   for its adoption with suitable exceptions and modification, if necessary, for the Scheduled Areas or any part thereof in keeping with specific situation there in. This may be done by adapting the Panchayat Raj Act of the State through a Notification by the Governor under Para 5(1) of the Fifth Schedule of the Constitution as per the Draft Notification in the Appendix.  

A Vital Regulation

 11.8
The most critical issue that the tribal people have been facing is their command over resources. But now a qualitatively different situation has arisen when the concerned legislatures are busy in enacting laws concerning land, especially in the new milieu of liberalization, that go against the Constitutional mandate for the tribal people. This development has serious implications for the future of the tribal people. In some cases, like the pre-agricultural ‘primitive’ communities, their very survival may be at stake. It is a pity that no Governor has ever cared to keep a watch over the legislative activity of the State or the Center with reference to the responsibility implicit in the powers vested on him by Para 5(1) of the Fifth Schedule. 

11.8 We, therefore, recommend, that 

A comprehensive regulation should be made to the effect that no law concerning the command over resources shall extend to the Scheduled Area until it is approved for extension there to in full or with such excerptions and modifications as my be notified by the Governor in consultation with the Tribes Advisory Council of the State. Provided further that it will not extend to or will extend to a District/Taluk/ Block/Paragana whose territory is fully scheduled with such exceptions and modifications as may be directed by the concerned Zila/Intermediate Panchayat/Pargana Parishad as the case may be. 


Appendix


Draft Notification by the Governor under Para 5(1) of the Fifth Schedule of the Constitution to Adapt the…(State) Panchayat Raj Act, …(Year) in its Application to the Scheduled Areas of the State

 
A Notification for adaptation of the …Panchayat Raj Act... and various provisions in various other laws enacted by the State Legislature and also the Parliament in their application to the Scheduled Areas of the State and for providing a ‘Frame of Reference’ for functioning of the Gram Sabhas in keeping with the spirit of various provisions in the ‘Provisions of Panchayats (Extension to the Scheduled Areas) Act, 1996 that acknowledges the ‘competence’ of the community in the form of Gram Sabha to manage all its affairs in accordance with its customs and traditions and has created space for the same in the Constitution.

Notification

Para 1: Nomenclature, Scope and Commencement

(i) This notification shall be known as ‘…Competence of Gram Sabhas Notification, 2007’

(ii) It shall extend to the entire Schedule Area as notified under Article 244(2) of the Constitution.

(iii) It shall come into effect immediately.

Para 2: Addition of ‘Section X’ in the …Panchayat Raj Act…
A new section ‘Section X’ shall be added to the …Panchayat Raj Act…as in the following:



Section X: ‘Frame of Reference’ concerning Competence of Gram Sabha

(i) Notwithstanding any thing in the Constitution and in any Act of Parliament or of the Legislature of the State including any law enacted for providing a frame of reference for the ‘Competence of Gram Sabha’ under the ‘Provisions of Panchayats (Extension to the Scheduled Areas) Act, 1996 and   rules made there under, the provisions of the ‘…Scheduled Area Gram Sabha Samhita, 2007’ (in brief GS Samhita or GSS), as given in the Schedule of this Notification, shall be the exclusive and authoritative ‘Frame of Reference’ for the governance at the village level in terms of the ‘Competence of Gram Sabha’ envisaged in PESA and all its activities under various laws or in accordance with the customs and tradition of the concerned communities.. 

(ii) It shall be obligatory for all institutions, authorities and government departments concerned with any aspect of governance at the village level that while addressing the Gram Sabha in any matter specific reference shall be made to the relevant provision in the GS Samhita.

(iii) The provisions in the GS Samhita shall be binding for all institutions and government departments and their functionaries.

(iv) So far as the Gram Sabhas are concerned, the provisions of the GS Samhita shall be in the nature of Guidelines, and not legally binding.

(v) Any activity or action of the Gram Sabha that may be in keeping with its customs and traditions shall not be called into question by any authority at any level or challenged in any court of law on any technical ground of procedure or inconsistency with any provision in any law, provided it does not violate the basic tenets of the Constitution or human values. In a situation of dissonance with any provision of a law, the concerned authorities shall be competent to invite the attention of the Gram Sabha or the Pargana Parishad constituted under the provisions of the GS Samhita to the said inconsistency. The decision of the Gram Sabha or the Pargana Parishad, as the case may be, taken after due consideration of the reference, shall be final and binding on all concerned. This decision shall not be called into question in any court of law.

Para 3 Special Report, Time Schedule and Compliance
 A special Report on the governance at the village level in terms of the GS Samhita shall be prepared as early as possible every year, but not later than three months after the close of the financial year and the same shall be placed before the Tribes Advisory Council and forwarded to the President of India, as a part of the Annual Report under Para 3 of the Fifth Schedule or an independent Special Report, not later than the end of June. The Minister and Secretary in charge of tribal affairs shall be personally responsible fi ensuring action according to this schedule. 

Para 4: Amendment of the Samhita:

 The Governor may suitably amend the GS Samhita through a notification under Para 5(1) of the Fifth Schedule in the light of experience in the field in consultation with the Tribes Advisory Council.

Para 5: Willful Violation of GS Samhita  

Any willful violation of the provisions in the GS Samhita shall be a penal offence. 

****

Annexure 1

Government of Madhya Pradesh,

Revenue Department (Original in Hindi)
No F12-46/97/Shat-9 




Bhopal dated 31.1.2000

To 

All Commissioners /All Collectors 

Madhya Pradesh

Sub: Procedure for Implementation of the Direction issued in respect of Land Acquisition in the State for Implementation of Provisions of Panchayats (Extension to the Scheduled Areas) Act, 1996.

Reference: Circular of Revenue Department dated 2.12.1997

1.
Please refer to the circular referred to above.

2.
In the circular referred to above, directions have been given that whenever acquisition of any private land in a Scheduled Area declared under Part (1) of Article 244 of the Constitution of India is proceeded with under the Land Acquisition Act, 1894, the Gram Sabha, under whose jurisdiction the land is situate, should be consulted before issuing notification under Section 4 of the Land Acquisition Act, 1894 and the action for land acquisition should be proceeded with only after the said consultation. The Guide Lines are hereby issued in respect of consultation with the Gram Sabha under Land Acquisition Act, 1994 which should be as in the following-

       (i) The factual details as in the following shall be necessarily given in the application presented before the Collector for land acquisition by the company or the officer of the concerned department (for which land is to be acquired)-


1. The detailed description, including khasra numbers of land proposed for acquisition,


2. Full details about those lands, which will not be acquired, but are likely to be affected by the plan/project,


3. Full details about the purpose of acquisition including the special use of each block separately for land proposed for acquisition.


4. The reasons for the need of the extent of proposed land with reference to the purpose of the plan. 


5. Description of non-availability of any alternative land, besides the land proposed for acquisition. 


6. Description about rehabilitation and employment with reference to the National or State Rehabilitation
Policy, full description about land for land and place for relocation with khasra numbers.

        (ii) On receiving the application for land acquisition, the Collector shall ensure that the concerned Gram Sabha and every such person, who will be affected by the proposed acquisition, have been communicated full information as in the following manner-


1. By publication in two local papers in which one will be in a local language, 


2. By beat of drum, 


3. In writing on the notice board of the Gram Panchayat, and 


4. Personally to every person affected by acquisition.

        (iii)  The Collector will also take help from District Panchayat, Janpad Panchayat, Village Panchayat for communication  of the said information to all the affected.

        (iv)  Additional information shall be published about objections and also response to the  demand after providing sufficient time after communication of information as in the aforesaid.

          (v) A meeting will be organized of every Gram Sabha on an appointed date which will be published suitably in advance. 

        (vi)  The Collector and the officer of concerned department or representative of the said company for which the land is expected to be acquired shall be present compulsorily in such a meeting of Gram Sabha and the Gram Sabha will deal with objections received, one by one in the open, and resolve the objections with reasons to be recorded in writing.

4. If there is consensus on the basis of this description, the Gram Sabha shall record in writing the same in the form of a resolution and adopt the same and if there is disagreement, it will adopt a resolution mentioning the reasons with consideration of arguments on both the sides, which will  be forwarded to the Collector through the Gram Panchayat. 

5. If the Collector, on the receipt of such resolution, after consideration on merits-demerits of the case, finds it proper, he will proceed according to the law to issue notification under Section 4.

6. Even in those cases, in which acquisition is to be done under urgency clause, the above procedure will be compulsorily followed for consultation with the Gram Sabha.

7. In those cases, where more than one Gram Sabha are affected, consultation will have to be done with each one of them.                      


   

 Sd/- JagdishSharma                                                                                                                    
                                                                                               Dy Secretary, Government of Madhya Pradesh

Annexure 2

Some Important Provisions

of

Chhattisgarh

Rajya ki Adarsh Punarvas Niti, 2005

(State’s Ideal Rehabilitation Policy, 2005)
 
 Ideal Rehabilitation Plan: The Government of Chhattisgarh has adopted ‘Rajya ki Adarsh Punarvas Niti, 2005  (State’s Ideal Rehabilitation Policy, 2005) (to be referred hereafter in brief as ‘the Policy’) vide its Notification dated 10.11.2005.

1.2 Industrial/Mining Projects in Special Category:  The Policy recognises, inter alia, Industrial/Mining Projects as special category for which special provisions have been made. (Section 11)

1.3 ‘Rehabilitation Plan an Integral Part of ‘Project Proposal: The ‘Rehabilitation Plan’ in this policy is envisaged as an integral part of the ‘Project Proposal’ prepared by the Company. It must be presented as a separate Chapter of the ‘Project Proposal’ giving full details as specified in Annexure 2 of the Policy.

1.4 Crucial Elements of Rehabilitation Plan: The following elements in this Annexure, inter alia, concerning Rehabilitation Plan, are crucial:

(i) A brief outline of the Development Project giving its objectives, the basic premises and the time frame of its implementation;

(ii) The sketch of the Project Area and details of the zone of its influence;

(iii) The details of the direct and indirect benefits of the Project;

(iv) The details of the direct and indirect economic cost of the Project;

(v) The details about the land necessary for the Project according to the Land Records including the area, the form/type (forest, government revenue, private land etc.), the present use, the nature of formal and traditional rights of the community in general or any special group thereof. 

(vi) The details of current agriculture, occupational and other economic activities in the Area;

(vii) The details of the directly and indirectly affected people due to the proposed acquisition of land for the Development Project;  

(viii) The Impact of the implementation of Project on environment which must include description of the nature of possible impact on bio-diversity, forest, water and air and details of the effective measures for countering the impact;

(ix) Identification of eligible persons for getting employment in the Project from amongst displaced persons and action plan for providing employment to them;

(x) Action plan for up gradation of skills of affected people and their training; and

(xi) Proposals of the Project for execution of social and welfare programmes in the area of the Project.

1.5 Additional Details in case of Displacement: In the case of those Projects in which as a result of land acquisition, resettlement becomes necessary, additional details besides those mentioned in 2.4 above shall be given about the following:

(i) A clear statement about inevitability of displacement;

(ii) Class wise identification of those likely to be displaced amongst the affected; and

(iii) Action Plan for resettlement of displaced people in keeping with the Rehabilitation Policy in which the following must be mentioned:

(a) Selection of land for resettlement; 

(b) Proposals for allotment of plots for people being resettled and 

(c) Details about the arrangement of alternative employment for the people that will be resettled.

1.6 Some Crucial Special Features: Besides the details in 2.4 and 2.5 above clear details shall be provided in respect of the following:

(i) influence of the concerned Project shall be marked out. It will be obligatory for the institution proposing the Project that they prepare plans of the development of In the case of large industrial, power generation and mining Projects, the Zone of the zone of influence of the Project in accordance with the local needs and implement them. For achieving this objective, a designated percentage of the net profit of the concerned institution, that may vary from one percent to three percent according to the need, shall be allotted/spent every year by the institution in accordance with the agreement between the concerned institution and the administrative department of the state government keeping in view the special situation of the Project and the Project Area;

(ii)  In the case of project-affected farmers, irregular, contingency employment or work opportunities in the form of wage labour shall not be accepted as alternative base of livelihood or means of employment. For implementation of the provisions in the State’s Industrial Policy about making the regular jobs in the Project available to the qualifies residents of the State, the priorities shall be kept in the following order:

(a) Project affected person, 

(b) Other person living in the Zone of influence of the Project; and

( c) Other person living in the State. (Para 11.2.2)

In case of professional and commercial Projects, employment shall be provided to at least one person of those affected families who may lose more than 75% of their land in the process of land acquisition for those Projects. (Para 1.2.7)

1.7 Procedure for Approval etc of Rehabilitation Plans: The Rehabilitation Policy has clear provisions about outlines of Rehabilitation plan, procedure for its approval, etc. Some of the crucial provisions are as in the following:

(i) A government department or a private institution, as the case may be, shall present the proposal for land acquisition along with the rehabilitation plan in the case of Industrial projects in the office of State Investment Promotion Board/District Investment Promotion Committee and in other cases to the concerned Government Department/District Collector;

(ii) The concerned Administrative Department of State Government will examine the outline of the Rehabilitation Plan and will ensure the rehabilitation plan has been prepared in keeping with the Ideal Rehabilitation Policy and necessary economic and social aspects have been incorporated in it. The Rehabilitation Plan will be approved by the concerned administrative department after its due examination, and if necessary, after getting necessary amendments incorporated in the Plan to ensure that it conforms with the Ideal Policy;   

(iii) In those cases where resettlement of people becomes necessary on account of land acquisition, the Rehabilitation Plan approved by the administrative department shall be made available by the District Collector to concerned local bodies (Village Panchayat, Nagar Panchayat, Municipality, Municipal Corporation) who will publish the same for information of the common people.

(iv) An affected person will be able to give his suggestions to the Collector after the Rehabilitation Plan has bee published as in (iii) above. The suggestions so received by the District Collector shall be examined in the context of the provisions of the Ideal Rehabilitation Plan and suggestions will also be obtained from the District-level Committee after placing the same before it.

(v) The Collector will send the suggestions received in the process in (iv) above and his own opinion to the concerned administrative department. A copy of the opinion sent to the state government in the case of  the Project of private institution shall be made available to the private institution.

(vi) The concerned administrative department after duly considering the suggestions of the affected people and the District level Committee will, in the case of departmental Projects, itself make appropriate amendments in the Rehabilitation Plan and, in the case of Project of private institution will get the necessary amendments made by that institution and after giving administrative approval to the Rehabilitation Plan as amended, the Department will send a copy of the same to the District Collector;

(vii) On the receipt of the Revised Rehabilitation Plan, the Collector will proceed to undertake further steps under the Land Acquisition Act and complete land acquisition complying with the Land Acquisition Act/Rules; and 

(viii) In those cases where abadi land is affected and resettlement is necessary, the plan of resettlement shall be prepared in consultation with the affected persons. The programme of implementation of resettlement plan shall be so arranged that the affected people be resettled in the new habitations at least one year before acquisition of the abadi land.

1.8 Mandatory Aura for Preparation etc of Rehabilitation Plans: The Rehabilitation Policy envisages the Rehabilitation Plan shall be deemed to be mandatory. Accordingly the following crucial provisions have been made:

(i) A Rehabilitation Plan shall be prepared by the Department/Institution that submits the proposal for land acquisition for rehabilitation of the displaced persons in accordance with this Policy and a Memorandum of Understanding (MOU) between the Department/Institution for implementation of the approved Rehabilitation Plan shall be signed in a proforma prescribed by the State Government. (Para 3.6)

(ii) The entire expenditure related to the Rehabilitation Plan shall be borne by the government department or private institution implementing the Project by including the same in the Project. (Para 12.3)

(iii) Provisions shall be made in accordance with law for providing priority in employment to the displace persons in government/semi-government institutions. (Para 7.6)

(iv) In view of the fact that most of the mining activity is being carried out by Government of India Undertakings, The Government of India will be requested to tell the Mining Companies in the Public Sector to abide by the Rehabilitation Policy and necessary amendments may be made, if necessary, in the concerned Central laws. If need arises State Regulations can be made under the powers conferred by the Fifth Schedule of the Constitution for ensuring implementation of the provisions of the Rehabilitation Policy. (Para 11.2.6)

(v) The process of land acquisition for a Project and measures for implementation of Rehabilitation Plan shall proceed together. (Para 1.2.9)

1.9 Crucial Definitions, Eligibility for Employment etc.: The Rehabilitation Policy clearly defines ‘displaced persons’ and lays down the criterion for their identification and eligibility for rehabilitation and other benefits as in the following:

(i) (b)Displaced Person: Displaced person means a person who has been living ordinarily living in the area that is required for a Project for at least three years before the date of notification under Section 4 of the Land Acquisition Act and has been engaged in some economic activity or working for a living, or has been engaged in agriculture on his personal land for at least three years. (Para 2.1 b)

(ii) ( c ) Displace Family: Displaced Family includes any displaced person, his/her wife/husband, and minor children and old parents, widowed mother or sister and unmarried daughter dependent on the displaced person.

Explanation: The major son of a displaced person, who is major on the date of notification under Section 4 of the Land Acquisition Act, shall be deemed to be a separate family. 

(iii) All related land records in the Project Area shall be updated according to a prepared programme on the receipt of a proposal for land acquisition for any Project for ensuring that the displaced persons receive compensation and other facilities as envisaged in the law as early as possible. (Para 3.8)

(iv) The encroachers on government revenue land and forest land shall be deemed to be eligible for the purposes of rehabilitation provided he has been in continued possession over the government land for at least three years on the date of approval of the Project by the State/Central government. (Para 3.9) 

(v) The displaced families shall be provided with plot or house for their residence for which the selection of necessary land shall be done while preparing the plan for land acquisition. The necessary land for rehabilitation of displaced persons shall be acquired along with the acquisition of land for the Project. (Para 3.11)

(vi) The landless persons shall also be settled, as far as possible, in the vicinity of the Project Area so that the may take advantage of the benefits of development in the Project Area for their livelihood. (Para 3.12)

(vii) Providing alternative employment to the displaced persons shall be obligatory.  To this end, one person in each displaced family shall be compulsorily provided service in the Project according to his eligibility and qualifications. (Para 3.13)

(viii) If the land owners, whose land is acquired under the Coal Bearing Areas Act, 1957, and Section 24 of the Chhattisgarh Land Revenue Code, 1959 and the Land Acquisition Act, are not provided employment by the implementing institution of the industrial/mining Project within the time limit of 2 years after land acquisition (first in the construction activity of the Project and in the Project after it has been commissioned), all such persons shall be paid, without work, an amount equivalent to the amount that they may get from an employment according to their qualifications. (Para 11.2.3)
                                                                                                                     Annexure 3

Excerpts from the Second Report of 

Bhuria Committee

SOME IMPORTANT FEATURES AND ISSUES

3.1 An important feature of the contemporary tribal situation is that as the tribal areas get opened up and urban settlements are established, the simple tribal people either voluntarily move out, or are pushed back from the growth centres; and main arteries of communication. This results in permanent loss to the community of the benefits, which accrue to the resource-rich tribal areas as a result of development. Moreover, the hinterlands of the new Centres, face backwash effect and also backlash of development. Consequently, there is growing polarization between the urban centres and the surrounding tribal areas... 32 This pattern of development has not only economic consequences, but also has far-reaching political and social implications. The urban centers tend to function as authoritarian systems with no concern or consideration for the community around. This is the biggest cause of resentment amongst the tribal people... It is an irony that the places, which should function as growth centres, tend to become centres of exploitation. They may even wield a stranglehold on this economy leading to pauperisation of the people...

3.3  Such a pattern of growth in the Scheduled Areas cannot be expected to lead to harmonious development imbued with ideals of justice, equality and fraternity. It is bound to result in antagonistic relationships. It is not in the interest of both the tribal people and urban centres or of an orderly regional and national development.
3.7 The Only asset of the tribal people is their land which is also their source of livelihood. No person should be deprived of his primary source of livelihood without providing an alternative which is acceptable to him and which ensures an honourable position to him in the new setting. If’ this objective were to be achieved, no sale of tribal land can be permitted, without making him a partner in the economic activity which may be taken up in- the area using his land...

Planning for Resource Use in Scheduled Areas 4.9 Since the Scheduled Areas have rich natural resources and are the focus of attention in the new development thrust, it is high time their utilisation is planned in such a way that it does not adversely affect the tribal economy and the tribals are able to take advantage of the new activity. The essence of self-governance in the tribal context is command over all local affairs of the community which demands that the community should have full command over the industry based on local resources.

4.10 We, therefore, recommend that:

(i)
Setting up of industries in Scheduled Areas at random and without assessing their impact on the tribal economy must stop forthwith;

(ii)
The Government should identify potential industrial areas in advance, after due process in which the people and the institutions should be able to participate meaningfully ensuring that community’s decision prevails and is final;

(iii)
No agricultural land or land used for common purposes should be allowed to be transferred or purchased in any way for setting up of an industry; and

In all industrial enterprises set up in the Scheduled Areas, other than small ventures referred to earlier, the community should be deemed to be the owner with 50% share in its favour by virtue of its allowing the industry to use the local resources and getting established. The share-holding of the company/persons making financial investment should be limited to not more 26% 
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