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Meeting of the Advisory Group on Communal & Sectarian Violence Bill
NATIONAL ADVISORY COUNCIL

December 9, 2010

NAC Conference Hall
1. The Third Meeting of the Advisory Group took place at NAC Secretariat, New Delhi.  The following were present:
1. Abusaleh Shariff

2. Farah Naqvi  

3. Gagan Sethi

4. Harsh Mander  

5. John Dayal

6. Kamal Faruqui
7. Maulana Niaz Farooqui

8. Mushtaq Ahmad

9. Narendra Jadhav

10. Saumya Uma
11. Vrinda Grover

12. Samar Singh

13. Sister Mary Scaria
2. Farah Naqvi welcomed the gathering and opened the remarks with the disclaimer that many of the drafting Committee Members who met yesterday feel that the present draft is not an outcome of consensus. Because we were already one month behind deadline, it is based on the ideas of the DC put together as an initial working draft based on material put together by Gopal Subramanium, Harsh Mander, and herself, in the hope that it would help facilitate and focus inputs and suggestions; but this is not a DC draft.It is recognized that the draft suffers from lacunae in the drafting language and legal consistency. Therefore, in today's meeting it will be good to have the response of the Advisory Group on the broad framework and content. Shri Harsh Mander endorsed the views of the Convener and requested the Advisory Group to give their comments on the broad framework, and in particular to help flesh out the Chapter on the National Council/State Council.  

3. After deliberations, the following emerged:

a. The present Draft is not to be construed as a finished product of the Drafting Committee;

b. The Drafting Committee should focus on content and engage in intensive legal drafting work between now and January 15 and give sufficient time to the Advisory Group before it meets again.

c. Some of the Advisory Group members have agreed to send background notes on specific chapters and others have agreed to flag typos and minor modifications through email to the Convener;

d. Advisory Group members based in Delhi are available to DC for any consultations at short notice.

e. Legal language has to be scrupulously followed and vetted clause by clause by the DC
f. All communal violence is targeted but all targeted violence is not communal, as understood in popular usage (violence based on conflicts of groups based on religious identity). But the device of referring to ‘communal and targeted’ or ‘communal or targeted’ would lead to confusion and legal complications. One proposal was simply to define communal violence in the Bill to include targeted violence against regional and linguistic minorities; and SC ST.
g. More thought is required with ergard to defining religious minorities in relation to smaller numbers within a state. The Act could also include national and state level religious minorities.
h. 
i. Suggestions have been made to include “targeted violence”, “persecution”, “reparation” and “funding” (for crimes defined in the Act) in the definitions.

j. Provisions with regard to children under relief and rehabilitation need to be strengthened

k. Complaints by victims can be in any language, and other than written

l. Under torture, private actors should not be excluded

m. Under witness protection, draft needs to be strengthened and in this regard, law commission guidelines may be looked into

n. Consistency with other IPC and other Acts have to be separately looked into with regard to various provisions in the draft, including penalties; a legal hand can simultaneously list out all schedules.

o. Responsibilities of courts in the discharge of their functions maybe taken out of the draft;

p. With regard to relief and rehabilitation, the DC will look at international jurisprudence, IDP guidelines, Law Commission guidelines etc. Ms Saumya Uma will send a note to the Convenor.

q. Instead of National Council, the term National Authority is preferred by some, as it suggests that it will do more than recommend; while transparent process of selection and appointment is favoured, it was agreed that models like National Integration Council will not work for implementation of this Act. More models to be looked at by the DC.  Shri Gagan Sethi and Shri Abusaleh Shariff will send a note to the Convenor.

4. 

Other suggestions made by members included: 

 
· 
· 
· “intentionally” to be omitted in clause 9

· Clause 26 – stringent penal provisions required in additional to fine;

· Clause 30 – “reasonably believe” doesn’t appear appropriate

· Clause 12(2) needs relook

· National Council should have powers to ban organizations committing or organizing crimes under the Act

· Some favoured but some di not favour Members of Parliament in the NC; 

· Some suggested inclusion of State Home Secretaries, Sitting Judge of SC and NGOs

· 

· What is the objective of this Act? Whether it plugs the loopholes of certain provisions with regard to the said crimes in IPC?

· How do we pinpoint the responsibilities of public servants? This was an important premise on which we started this exercise. 
· Many of the provisions in the present draft infringes on the powers of Courts. How can we take away their jurisdiction? This is not legally tenable.  

· The punishment mentioned at various places in the draft are either too excessive or too mild. Rather, the punishment should be adequate.  

· The Chapter on trial elaborates on what Courts should do; this is unwarranted.

· Clause 4(i) – "serious injured" – legal acts generally use the words "hurt" or "grievously hurt".

· Clause 6(iv) – The period of imprisonment needs to be consistent with existing Acts for similar offences.  

· Clause 18 – This particular clause dilutes the Act itself.  Act should have provision 

· Clause 19 – Too generalized.  

· Clause 25 – Why competent Courts should obtain prior sanction from the Central or State Governments.  

· Clause 26 – Mere fine is not sufficient. 

· Basic premise is someone is innocent until proven guilty; however, this Act should shift burden of proof in some cases certain powers from courts

· The Act needs to be legally drafted by a competent group of legal drafters. We should engage the services of a retired Judge or a Law Ministry official to help the drafting committee.  

· While doing so, consistency with regard to other Acts such as IPC, Evidence Act, etc. as well as various Constitutional provisions such as Fundamental Right to Property should be kept in mind.  

· On the subject of National Council, he was of the view that the word “council’ itself gives the impression of an advisory body; in contrast, “Authority” will add value to its enforcement powers.  

· Also, the powers to the Authority should flow from 355 of the Constitution; Once we accept the constitutional powers of the President to constitute and appoint the authority, then it will be easier to structure the Council/Authority;  
· Sovereign immunity can be done away with if entry point is Art.355.

· Suggested inclusion of Members of Parliament, Judiciary, Law Commission, Home Ministry, Cabinet Secretary and Secretary, Ministry of Finance in the Authority.

· Given the dual nature of authority in the form of legislature and Governor, the function of the National Authority should be to assist the Governor when normal law breaks down in a state and the state government doesn’t act.  In such a situation, on the advice of the NA, the Governor should be able to advice the President to intervene.   This should be weaved into the Act by legal experts.
·  Also, provisions with regard to NA should be brief in the Act with just their constitution and jurisdiction and there is no need to elaborate on other details which could come under the Rules to be framed by such an Authority once it is constituted; This way, he felt that without 30-40 clauses, the Act itself will be concise.
· Suggested “Internal Security Commission” or “Communal Violence Control Authority” 

· 
· We should prepare a draft which should survive the vivisection by Parliament.

· Hence, the Advisory Group need not comment on the looseness of the present draft, but instead focus on the broader issues. 

· How to make compensation to victims mandatory? What should be the amount of compensation? 

· Provisions with regard to witness protection needs relook.

· There is also a need to provide for livelihood for inmates of camps.

· In restitution, we should avoid using words such as "humanly possible" and replace them with “as legally mandated under this law”.  

· Crimes should include forcible tonsure, circumcision, forced conversion.

· Preventive steps should include action against slogan shouting, etc. which cause deep fear and are events that happen before communal violence.

· Custodial rape in camps – provision? Also, inmates in camps should be able to have a designated person to speak to collectively.  

· Suggested UK EOC model for the National Council


· Clause 2(g) – While this provides for compensation, separately there should be definition for "funds" that are used for organizing crimes.  

· Complaints by victims can be in any language. 

· The medium of communication of a crime can be other than written also, like SMS, telephone call, E-mail, etc.  

· Clause 52(1) – Should the Committee include Civil Society representatives? 

· National Council should be consistent with the framework of the Constitution

· It should be independent of political representation

· Election Commission model should be replicated where the EC has control of local police and establishment for a limited period of time

· Referred to his earlier presentation and agreed to give a note and offered to come at short notice and work with the DC on thi
· 
· 
· Clause 2(i) – "Express Authorisation should not be restricted to the Council but all inclusive. 
· Clause 2(l)
- We should look at international standards.  Lot of jurisprudence available.
· Chapter 2 – Entire chapter needs to be drafted by legal minds thoroughly clause by clause.  
· Chapter 3 – Clause 13 to 26 need to be shortened into couple of clauses which in sync with existing laws and established duties of public servants.
· Clause 26  -  Timeframe for performance of duties not mentioned.  
· Chapter 5
- Provision regarding damage assessment missing; IDP guidelines to be taken into account.
· Clause 42 – Children not sufficiently highlighted.
· Chapter 6 – Who will disburse the funds and as per what criteria? It is not advisable to leave funds at the discretion of public authority.  
· Chapter 8 – This chapter needs to be thoroughly vetted from legal angle and language.
· With regard to National and State Councils, he offered to send a Note. However, primarily he said the objective of the National Council should be:
· Enabling
· Promoting (which will include preventive steps)
· Monitor

· Enforcement
· We should look at international models that are available


· 
· 
· 
· Clause 25 in Chapter on Accountability of public officials – No official can be prosecuted under the present formulation. 

· Clause 25 – Why every cognizance of every offence should be left to the Executive Authority; this will undermine our entire effort to pin-point responsibility and accountability. (it was clarified that this was a typo)_.
· Lot of international jurisprudence available with regard to mass violence, genocide and "reparation".  However, despite lot of discussions that took place in the last meeting the current draft is unmindful of the above.

· Torture –  Private actors should be included.

· IDP guidelines need to be included.

· Witness protection – The present draft has bare minimum provisions; should include Law Commission guidelines in this regard and go beyond.  

· Persecution as a crime  should be included
· ocio-economic boycott – Coverage in the draft is not adequate; excludes a whole range of Acts.
· On the National Council, Special Rapporteur concept be considerd, but problem of how selection should happen remains a challenge
· 

· reamble is too lengthy.
· Not comfortable with the clubbing of communal and targeted violence.
· Clauses 24 and 25 need relook; 
· Clause 69(1) – Use of word "expeditiously" is avoidable.
· Clause 70(1) can be deleted.
· Clause 86 – Words "as far as necessary" may be deleted, as it may not be legally tenable.
· What exactly is the role of the National Council? Is it to enforce the Act – in that case it is better to keep political masters out of it.

· Draft refers to Commissions in existence in purely advisory capacity; unless the National Council has powers to enforce, it will be of no help.
· Suggests inclusion of eminent people, people with secular credentials; did not favour inclusion of politicians
· 

· This was not written like a legislation but more in language of an essay, and needed to be made more crisp and short

· We need to get some drafting experts to work on th
· 
· There are big problems not only in legal language but in provisions also

· Lack of consistency and logic in penalties which seem arbitrary and do not have clear relationship to same crimes under IPC

· Clause 25 reads like it refers to all crimes under this act and not to public officials only


· Agreed that in the title as well as in other places, “communal and targeted” needs to be carefully drafted with the suggestions that have come in today; Ms Vrinda had pointed out that “and/or” is not acceptable in a legal Act; therefore, we need to define “communal” perhaps not in the Indian context, but as it is accepted elsewhere in the world in the broader context to include linguistic and regional minorities; or alternatively, define ‘communal’ and ‘targeted’ separately in the definitions.
· On the National Council, study models such as National Integration Council, Planning Commission, NHRC and oother national and international commissions
· Transparent process of selection need to be ensured; What should be the composition of the Appointment Committee which will constitute the Authority? Can Chairpersons of the statutory commissions form part of the Appointment Committee?

· Can we look at a model where there is a public process of selection to the Authority?

· 
5. The Convenor thanked the participants and concluded by informing them that some of the DC members are meeting for intensive drafting sessions on 13-14 and 22-23 December and it is hoped that DC will be able to finalize a complete draft before the end of the month.
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