Proposed Amendments/Points for Clarification/Mistakes for Correction in the 

Draft Prevention of Communal & Targeted Violence (Access to Justice & Reparations) Bill, 2011

FOR RECOMMENDATION BY NAC TO ASG INDIRA JAISING

	Section
	Sub-sec
	Proposed Amendment/Clarification/Mistake
	Remarks

	Pream-ble
	
	To be added
	Agreed.

	3
	c
	“Communal and targeted violence” – phrase should not result in insistence on burden of proving element of “targeting” in respect of every episode of communal violence

	ASG to clarify (Also at a few points of the draft the words communal and targeted have been separated; this should be amended

	
	
	To delete “intention to” destroy the secular fabric of the nation
	

	
	
	To delete “has been recorded”. Consider changing to “may be recorded”
	Proposed amendment

	
	
	
	

	
	e
	To consider adding “ethnic minority” in the definition of group. Otherwise the Kuki Naga conflict would not be covered, because Kukis are neither religious or linguistic minorities
	To be discussed with ASG

	
	
	To consider deleting “in any state in the Union of India” in this sub-section, so as to include for instance Kashmiri Pandits in J&K.
	To be discussed with ASG – whether Kashmiri pandits would be protected if this deletion is carried out?

	
	h
	Definition of Public Servants in Section 21 of IPC does not include elected representatives – both the political excecutive, such as CM and Ministers, and MPs and MLAs. Need to add.

	Proposed amendment

	
	i
	Whether “State” includes Union Territories as per this sub-section?


	ASG to clarify, or else to add UTs throughout

	
	j
	To delete “and in relation to which information about such commission of offence has been recorded”, as this is unnecessary and complicates the definition.


	Proposed amendment

	4
	
	Current wording appears to attribute element of intent & motive to public servant, when it may be a case of bad judgment or inexperience. Suggest rewording of the section 


	To be discussed with ASG.

	5
	
	Mistake - add words “communal and” targeted violence
	Mistake to be corrected



	5A – to introduce
	
	Offences by Members of Organisations and Political Parties  

(1) When any person(s) convicted of an offence under this Act is an office bearer of an organization or a political party, such organization or political party, as the case may be, shall also be liable to be prosecuted under this Act as provided hereunder:

(2) Upon conviction of an accused mentioned in sub-section (a) above, whether an appeal is filed or not, the Court shall issue summons to the said organization or political party, as the case may be, to show cause why it should not be prosecuted for involvement in the crimes committed by the accused under this Act.

(3) The Court after recording any additional evidence submitted by the prosecution or the victim/informant/complainant and the organization shall record a finding whether or not the organization was directly or indirectly involved in the commission of an offence under this Act.

(4) Upon recording a finding that the organization or political party was involved in the commission of an offence under this Act, the Court shall pronounce an order of conviction making the organization or political party also liable for reimbursement of the compensation paid by the government. 

(5) Upon such conviction the Court, in cases of a political party, shall forward the said orders to the Election Commission for de-recognition of the political party.

(6) In cases of other organizations who are not political parties, the Court shall forward the orders of conviction to the government in case of an unregistered organization for appropriate action and to the  registering authority (Registrar of societies, Charity Commissioner etc ) in case of registered organizations for derecognition.Essence of Sec 138 of DC’s Draft on offences by Members of Organizations and Political Parties
	To be discussed with ASG
PS I don’t recall this discussion. Am not sure anyone will agree to a provision for de-recognition of political parties

	6
	b
	Elements of “duress”, “threat”, “terror” and/or “fear” to be brought into this section; consent is not voluntary for the purposes of this section.


	Proposed amendment

	
	b.v
	To delete “in public view” wherever it is appearing in this section. Such sexual assaults and humiliation do not always occur in public view
	Proposed amendment



	7
	
	Can element of ‘Torture’ be expanded to other offences under this Act? (I think what Uma said was torture can also be executed by non-officials in non-custodial situations. We agreed that we could see if there is need for a separate crime – but not to change the definition of torture) 

	To be discussed with ASG 

	10
	
	Definition of enforced migration to include “or place of livelihood” 


	Proposed amendment

	11
	
	To replace “propagate” or “propagating” at all the three places in this Section with “incite/incitement/inciting”. This is because the right to propagate one’s faith is protected by the Constitution

	Proposed amendment

	12
	1
	Need to illustrate ‘Organized Communal & Targeted Violence’

(I don’t understand or recall this).

	To be discussed with ASG

	
	2
	Presumption of ‘policy’ of State to direct the unlawful activity may not stand legal scrutiny; failure of State may be simply attributable to ineffective governance. Suggest rewording.


	To be discussed with ASG

	13
	
	Change in section head and content to include not just financial aid but also “aid in material or in kind”


	Proposed amendment

	15
	a
	To replace “harm or injury to any person……of that group” with, “ “…any offence of communal and targeted violence”.


	Proposed amendment

	
	Explanation
	To add – Any police officer who permits an offence “committed in his or her presence or within his or her knowledge”. It makes the dereliction of duty more clear and sharp
	To be discussed with ASG



	
	Explanation
	Elements of Section 20 (duty to prevent) to be explicitly included in ‘dereliction of duty’


	To be discussed with ASG

	
	
	To include failure to perform duties of relief & rehabilitation under ‘dereliction’, including badly conducted assessments


	To be discussed with ASG

	
	New
	Dereliction to include (From DC’s old Draft) 

By the Non-registration of an FIR under the SC and ST (PoA) Act 1989 (with imprisonment for a term which may extend to X years or with fine which may extend to X rupees or with both)

	

	
	New
	If non-compliance by a public servant or authority of the recommendations or directives of the National Authority results in failure to prevent any offence under this Act, the administrative higher authority of that public servant shall review the decision taken by him/her for not following the recommendations or directives and take prompt disciplinary action.


	To be discussed with ASG – whether to include here or in another Section

	16
	
	Restrict command responsibility of public servants to next immediate superior in cases of individual communal and targeted violence; existing provisions going up the chain of command as far as necessary to apply only in cases of “organized communal and targeted violence”


	Proposed amendment

	
	
	Command responsibility of non-state actors to be included 


	Proposed amendment

	
	
	Command responsibility of elected representatives and other political actors to be explicitly included
	Proposed amendment



	
	
	“or para military forces” to be added in line 2 (or the appropriate legal term for armed security agencies other than the armed forces)

	Proposed amendment

	18
	New
	Under Abetment can we include the social responsibility of local residents (the ‘mohallah’) in preventing the crime; spectators who refuse to give evidence; by imposing a collective fine. Such a provision exists in the Protection of Civil Rights Act, 1955, which is referred to in Section 16 of the SC & ST (Prevention of Atrocities Act), 1989


	To be discussed with ASG

	19
	2
	Need to define/illustrate “appropriate steps” such as including transfer of local civil and police officials if found prima facie to have falied to execute their duties under this Act”


	To be discussed with ASG

	
	3
	Suggest substituting “with due notice to the State” in place of “with or without the consent of the State”


	To be discussed with ASG

	
	5


	Need to explicate ‘Unified Command’
	To be discussed with ASG

	
	5
	Add proviso that Unified Command shall at all times be headed by a civilian authority (prevent against danger of a ‘martial law’ like situation)


	Proposed amendment

	20
	1(i)
	“and foci” to be added after “patterns”


	Proposed amendment

	22
	
	 Add “and State Governments (after Central Government)” and replace “provide guarantees of non-repetition” with “take all steps to ensure as far as possible”


	Proposed amendments

	
	
	Consider removal of provision for Public Apologies by the Central/State Government


	To be discussed with ASG

	23


	3 (proviso)
	Replace composition with -  4 members of the NA shall be from the ‘group’ as defined under this Act; with proviso that at all times 4 members of the NA shall be women; provided further that the NA shall always have one member from among SC/ST; provided further that at all times not more than 2 members of the NA, including Chairperson and Vice Chairperson may be serving or retired public servants


	Proposed amendment

	24
	1
	Alternative proposal for Selection Committee for members of the NA – PM, Leader of Opposition in Lok Sabha, Minister for Home Affairs, and leaders of recognized national political parties in the Lok Sabha (currently 6). The Chairperson of the existing National Authority to be inducted into the Selection Committee only if the Selection Committee at any given time has even number of members. The advantage of this would be that the NA would have  much wider political buy-in. The existing Selection Committee is highly weighted in favour of the government and ruling party/ies

	To be discussed by NAC 

	25
	1
	Consider adding (e) for selection of Chairperson and Vice Chairperson, “other than the first instance, they shall be selected from amongst existing members”

	To be discussed with ASG

	
	3
	Replace “two years” with “five years”
	Proposed amendment



	31
	1
	To add the word “Authority” in the second line

	Mistake to be corrected

	
	3
	to add the words “by the Central Government” at the end


	Proposed amendment

	33
	1st Proviso
	To add that if there is no action by the State Authority within 3 months, the National Authority may inquire. Without this, there can be a logjam. Further, that a complainant aggrieved by the decision of the State Authority shall have the right to appeal to the National Authority


	To be discussed with ASG

	37
	3
	Language to be reworded to make it mandatory to give a copy of the inquiry report to the complainant
	Proposed amendment



	39
	
	If non-compliance with directives of the NA leads to commitment of offence under this Act, what will be the consequences for the concerned governments/public servants? Consider adding Section in this regard.


	To be discussed with ASG

	42
	
	To delete repetition of words “by a person” in the second line


	Mistake to be corrected

	44
	3
	Composition of SA to be same as NA (Section 23 (3) proviso) above


	Proposed amendment

	45
	
	Alternative Selection Committee for recommending members of the State Authority:

Nominee of Chief Minister

Nominee of Leader of Opposition in Legislative Assembly

Nominee of Chief Justice of High Court

Member of NA (Convenor)


	To be discussed with ASG

	55
	1
	Replace the words “shall appoint” with “may appoint” – as it is basically an enabling provision


	Proposed amendment

	58
	New
	FIR maybe recorded in any recognized language; the recording should be done in such a manner that the original content is not lost in translation; SMS/email or other electronic communication to be accepted as basis for and converted into an FIR; original communication to be appended to the FIR

	Proposed amendment

	63
	
	Recording of Statement under Cr.PC 164 has to be voluntary; delete mandatory obligation of IO to produce the victim as it may be coercive. 


	Proposed amendment

	63


	3 (a)
	To also include statements outlined in 63 (1)
	To be discussed with ASG

	64
	New
	This section covers physical injury, sexual assault and death; however, medical examination will also be required for mental harm, depression and psychological harm for which compensation is paid under the Act.


	To be discussed with ASG 

	
	4
	Consider adding the words “if so requested by the victim or his/her representative” after the words “in the presence of a representative of the victim” [not everyone would like to be present when post-mortem is being conducted and the absence of a representative should not result in delay in post-mortem itself)

 
	To be discussed with ASG

	
	5
	To add the words “or his/her representative as the case may be” at the end.  

	Proposed amendment

	73, 74
	
	Unclear why Presumptions are restricted. It excludes offences by public servants; and in cases of ‘organized communal & targeted violence’ restricts presumptions to new offences (Section 6,8,9,10,11). Why not a similar presumption for IPC crimes (burning, looting, destruction of property) in cases of ‘organized & targeted violence’? 

Also, mistake in line 3, which reads - “offence of sexual assault under section 6,8,9 or 10


	To be discussed with ASG & mistake to be corrected

	76
	
	Should also include, “and failure to perform duties under Cr.PC under Schedule III”

Add proviso – prosecution of offences that do not require sanction should not be held up because sanction is required for a related offence by the same public official


	Proposed amendment

	78
	
	Special public prosecutor must enjoy the trust of the targeted community, and therefore to be appointed in consultation with targeted groups. 

	Proposed amendment The actual mechanisms for such consultation, and whether consultation means consent needs also to be clarified.

	79
	1
	Replace “Special” with “Designated Judge”. Most DC AG members were not inspired by the experience of Special Courts. Also they felt that the responsibility for dealing with communal crimes should be with all judges, and not just special judges

	To be discussed with ASG

	
	1
	Add word “suitable” before “Special/Designated Judges”, so that those known to have communal or dishonest reputations are not so empowered

	To be discussed with ASG

	81
	2
	“trial of warrant cases” – to be changed to include summons cases also


	Proposed amendment

	87(7)
	
	Teesta wanted a change….missed out on this…

	

	90
	Right reference column 
	Add after “also to non-minorities” – “and non SC/ST groups”
	Mistake to be corrected

	92
	
	Protection may include creating police outposts and pickets in the vicinity of affected or vulnerable areas 


	Proposed amendment

	96
	
	To be reworded to clearly indicate that State Assessment Committee is largely a supervisory or monitoring body and that the actual implementer will be the District Assessment Committee


	To be discussed with ASG

	99
	2b
	To add specifically “including the tools or means of livelihood” and delete “provision of soft loans” because why should loans even on soft terms be given – these should be grants

	Proposed amendment

	102
	
	Compensation: Even though the Schedule specifies the minimum amount, the principle of ‘uniform compensation’ should be made explicit in the Section itself.


	Proposed amendment

	105
	
	District Assessment Committee – Consider expanding details in this section, and reducing them in the State Assessment Committee section

 
	To be discussed with ASG

	105
	2
	Mandatory representation of targeted group in the District Assessment Committee


	Proposed amendment

	109 & 90
	
	Do we need to specify ‘next of kin’ - where deaths have taken place, and families have become scattered, the next of kin is also entitled to be informed orally or in writing about procedures for obtaining compensation?

Further, wording of Section 90 does not appear to include loss of lives?


	To be discussed with ASG

	123
	
	Reference should be section 16 and not Section 52 (breach of command responsibility)
	Mistake to be corrected

	130
	
	Reference should be to Sec 12 and not Sec 48

	Mistake to be corrected


Miscellaneous Points:

1. There should be a Preamble – however, this will be formulated at the end of completion of substantive sections of the draft bill.

2. Contents Page with Page numbers of Chapters etc. to be inserted before Draft Law can be placed in public domain
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