AOB News

September/October 1 995

T ————

e —— =

e T =

Page 14

_ﬂ#

S !

nature of Gates and his company are searching des- | ing the consent decree
an illegal reason why Microsoft can be | to a predatory nature. In the same

nd those who understand this nature | regarding the impact of the decree on th_e softwgre mar-
ket, “We hope it will have a profound impact 1n open-

perately for

so dominant, a |
all too well are trying to kill it. Meanwhile, the most

that imply ignorance 1n addition
interview, she said

puters

odious aspect of what little real debate that occurs 18 |
the way that Gates, and by association Microsott, are
depicted by both the company’s mainstream defenders

ing up the operating systems that are put on co,r,n
by OEMs [original equipment manufacturers].” As re-

ported by various media, the DOJ has

stated that the
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ware, for acquisition, placing the software manufac-
turer 1n a potentially dominating position in the grow-
ing electronic finances market. In addition, Microsoft
1s creating an on-line service--the Microsoft Network-
-that will eventually compete with the likes of
CompuServe, America On-Line and Prodigy, the larg-
est on-line service providers. By including access soft-
ware for the Microsoft Network with the newest ver-

Stanley Sporkin presiding, denied the consent decree,
thus opening up the possibility of further DOJ proceed-
ings against Microsoft or the requirement to renegoti-
ate a new consent decree. Microsoft has filed a request
for an expedited appeal, and in mid-June Judge Sporkin
was removed from the case and the ruling was returned
to the District Court with orders to approve the consent
decree.

' decree will improve choice and decrease the cost of op-

and its attackers, as ruthlessly obsessed with the defegt
of competitors -- 1n a dog-eat-dog caricature of capi-

government in attack | ditc
21s lambaste Microsoft for everything from dominating

the software market, while explicitly comparing Bill
| Gates to Hitler and commonly issuing such trite phrases

| America’s financial institutions.

erating systems for consumers.

The press has been quick to join in with the
ing Microsoft. Numerous editori-

as “Microsoft Uber Alles™ to attempting to control
The attacks are so

commonplace that a new term has been coined by a
few rational souls-- Microsoft-bashing --to reflect
the common unruly theme running through them. Some
of the worst cases of Microsoft-bashing have even gone
5o far as to imply that the failure of Microsoft’s prod-

or despised.
Review of Recent Kvents

A Review of Recent kvents
Anne Bingaman, U.S. Assistant Attorney Gen-

eral and the woman behind the Department of Justice’s

(DOJ’s) investigation 1nto Microsoft’s alleged “mo- |

nopolistic” and antitrust practices, sgmmgd up the na-
ture of the government’s case 1n an Interview 1n Cont-
puter Reseller News on July 25, 1994. When asked to
comment on why the DOJ refrained from “breaking up
Microsoft.” she replied, “We did what was there to do
under the law with facts as they were presented to us. |
It has taken four and a half years of hand-to-hand com- |
hat with Microsoft to achieve this.” [Emphasis added. ]
«“This” is the consent decree signed by Gates,
. which the software manufacturer agreed to end cer-

tain licensing and other practices alleged to be “anti-
competitive” and 1n violation of antitrust law. The con-
sent decree ended for the moment the case broug-ht.by
the DOJ after an earlier Federal Trade Commission

(FTC) investigation was dropped before any action was
That Ms. Bingaman considered her

S

brought. g
department’s investigation “hand-to-hand combat” 1S
very telling--note that the case has never proceeded be-

yond the investigative stage, let alone to trial, \«jvhere
the warfare theme might have been at least marginally

appropriate.

ucts w |
of a given product’s merit.

the princip
to acquiesce to government pressure
sent decree, arguing in essence that although monopo-

ould be in and of itself a good thing, regardless

Microsoft's response to the attacks has been

both an unfortunate acceptance and a Welcogle re-
jection of both the government’s alleged authority and

les behind it. On the one hand, 1t appeared
by signing the con-

lies as defined today are indeed possible and unaFtrac-
tive, Microsoft doesn’t have one. On the other, it has

lately been even bolder in its attempts to dominate vari-

111 Ing I ersial
ous specific markets, leveraging its most controv

strengths to increase its presence 1In §verythi‘ng from fl—
nancial management software to on-line Services. Whl}e
one can respect Bill Gates for acting aggressively 1n
the face of government threats, the company appears

duplicitous without 1s suing strong, formal statements
denouncing the industry and the government for attack-

Ing 1t. | |
Meanwhile, Microsoft’s actions Since the an-
nouncement of the consent decree lend credibility to

the proposition that Gates acted only to end the diver-
sion the investigation represented. Rather than tread

lightly on the software market, Microsoft has become
in some areas even more aggressive.

the most popular home and small business financial soft-

Ms. Bingaman made other statements follow-

For example, Gates selected Intuit, maker of

sion of Windews--Windows 95--Microsoft will likely
create an almost instant user base of some significant
percentage of the millions of Windows users, thus
quickly penetrating this market segment as well.
Microsoft’s foray into financial services was intended
to combine with 1ts on-line service to create a new
mechanism for businesses and consumers to conduct
financial transactions, with Microsoft serving as an
electronic broker between traditional financial enter-
prises and the consumer.

Unfortunately, while Microsoft may have suc-
ceeded 1n appeasing government for a brief moment,
they opened the floodgates for even stronger gov-
ernment attacks. As with silicon breast implant manu-
facturers, who through their own settlements conferred
more credibility upon the claims of damages by their
products, Microsoft has granted the government an
otherwise illegitimate power.

The Justice Department moved to block
Microsoft’s acquisition of Intuit on the grounds that
Microsoft’s domination of the personal finance market
would result 1in 1increased prices and reduced innova-
tion. Citing the difficulties that a legal battle with the
DOJ would have represented, Microsoft announced that
It was not going to pursue the merger--severely ham-
pering Microsoft’s goal to create the means for elec-
tronic financial services and denying Intuit stockhold-
ers a great deal of profit.

In addition, an amicus brief was filed with the

DOJ on behalf of a number of Microsoft’s competi-
tors, all unnamed, claiming that the consent decree was
too narrow and provides no remedy to those "harmed”
by Microsoft's business practices. The brief was filed
directly following another that sought, successfully, to
block Justice approval of the Intuit merger.

In an odd twist, the government jumped to
Microsoft's defense. Anne Bingaman contested the
brief and continued to support the consent decree, say-
ing that the DOJ had “sweated blood” in developing
the case against Microsoft. In response to the opposi-
tion, however, the U.S. District Court, with Judge

Additionally, America On-Line and other on-
line service providers are complaining loudly against
the Microsoft Network. They argue that because the
software for accessing the Microsoft Network will be
included with and tightly integrated into Windows 95,
the on-line service will “unfairly” leverage Microsoft’s
dominance of the operating system market to create a
service that will be instantly “anti-competitive.” To
date, there has been no action against Microsoft’s en-
try 1into the on-line service market, but the Department
of Justice has very recently begun to solicit documents
from Microsoft and testimony from Microsoft’s on-line
service competitors 1n a brand-new 1nvestigation. Many
in the industry are speculating that Microsoft may
choose or be forced to offer access software for The
Microsoft Network 1n a separate add-in product.

[t remains to be seen what will happen now
that the consent decree 1s approved and the Intuit ac-
quisition threatened out of existence. What follows this
brief review 1s a discussion of the attacks on one of the
most successful companies in American history and

some of the principles underlying them.
(End of part I of a 3 part series.)
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Membership Directory Via E-Mail

The AOB Membership Directory 1s now avail-

able as a database 1n a text (ASCII) file. The file con-
tains an up to the minute version of the AOB Directory
and i1s only available to AOB members. If you wish to
receive this file, please send a check for $20 to AOB,
PO Box 370, Beverly, MA 01915.
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