Bonded Labour System Abolition Act, 1976: Review of Law and Implementation

‘Bonded labourers are non-beings, exiles of civilization, living a life worse than that of animals for the animals are at least free to roam about as they like... This system, under which one person can be bonded to provide labour for  another for years and years until an alleged debt is supposed to be wiped out, which never seems to happen during the lifetime of the bonded labourer, is totally incompatible with the new egalitarian socio-economic economic order which we have promised to build.’ 
Justice PN Bhagwati, Indian Supreme Court judge, 1983, in response to writ petition 2135, 1982

The illumination of freedom and democracy, the robust safeguards of the Constitution, strict prohibitions of the law, an activist judiciary and committed human rights movement, international covenants, and the transformations of capitalist economic growth, all have been powerless to end bonded work, the hidden slavery of millions of such indigent workers in the Indian republic. 

A bonded worker has been understood as one who works against an advance which is to be repaid with interest through labour, is paid less than the statutory minimum wages, and lacks the freedom guaranteed by the Indian Constitution to terminate or change one’s employment or employer. This paper will argue that old and new forms of bondage exist which may not incorporate the need for work against a debt.

Bonded labour has been aptly described by United Nations as a ‘practice comparable to slavery’. The root causes of the stubborn survival of this oppressive mode of labour relations include the high instance of intense poverty, desperate chronic hunger, unemployment, debt, usury, failures of public sources of credit including for consumption, landlessness, caste oppression, feudal agricultural relationships, denial by the State, and continuance of the historical hierarchy of castes. 

There is a strong overlap between the community of Scheduled Castes and Scheduled Tribes, the underclass of the rural landless poor, and victims of bondage. It is not just debt which condemns millions to bondage. Traditional caste rules mandate forced labour from certain communities. The consequences of skewed distribution of land and water in the countryside on free labour choices by rural poor people is accentuated by mechanisation, high seasonality of employment in agriculture, depletion of forests and the absence of secure and regular avenues of non-agricultural employment.  
Terrified to be Free

Gopinath Dura, bonded slave for more than forty years to one master, does not want to be free.  Indeed, he is terrified by the thought of liberty.  His master gives him food, and a new dhoti twice a year, on the festivals of Chaith and Dassahra.  ‘If I am freed’, Gopinath asks, ‘where will I go?  I have nobody in the world’.

In a clearing between paddy fields below low green rolling hills, Gopinath squats on a reed mat with us in the shade of a mahua tree.  He was born in the village Podaghata in Malkangiri district of southern Orissa. Malkangiri, carved out of undivided Koraput district, is a remote backwater riven by hunger, debt bondage and sporadic Naxalite blood-letting, which easily spills over from the neighbouring regions in Andhra Pradesh.

He was barely five years old when he was given away in bondage to a rich landed moneylender, a settler from Andhra Pradesh, Ramchandra Kelap.  His father took from him a loan of two bullocks to cultivate his two acres of dryland. In return, he gave away to Ramchandra Kelap his son as a bonded slave.  Forty years later, Gopinath remains yoked to Ramachandra Kelap’s son.

Gopinath, for as long as he can remember, has stretched out to sleep at night at the corner of the courtyard of his master’s spreading mansion.  He works on his fields, tends his cattle, and attends all day to domestic chores in his home.  He is paid three bags of paddy every year after each harvest.  However, since he eats all his meals from his master’s kitchen, the master takes back from him all this paddy into his own store each year.  Apart from two sets of clothes annually, Gopinath sometimes is given two or three rupees as a treat.  He spends this to buy bidis, his only occasional indulgence. 

It is not that Gopinath has no dreams. It is just that he is so unaccustomed to clothing his dreams in spoken words, that he stumbles and falters as he tries to reconstruct these to share with us. He still hopes that one day he will be married, and own a home and a small patch of land. His master has long promised him that he will give him land, find a bride for him and get him married. Gopinath trusts that some day, his master will redeem his promises to him. He bears him no rancour. ‘It was my father who gave me away to the master’,  he reasons. ‘It was my father who asked him not to send me back home’.

Overview of the Bonded Labour System Abolition Act, 1976
Numerous international treaties and conventions have called for abolition slavery and of all forms of forced labour. The 1948 Universal Declaration of Human Rights (UDHR) reaffirmed the principle that ‘no one shall be held in slavery or servitude’ (Article 4) and upheld the right to ‘free choice of employment’ (Article 23(1)).

Article 23 of the Constitution of India (1949) also bans all forms of trafficking in human beings and forced labour. The legal scheme addressing bonded labour in India draws from this prohibition and criminalisation of the trafficking of human beings and, all forms of begar and forced labour as stipulated in Art 23 of the Constitution. As an offence identified by the Constitution, the power to enact legislation regarding bonded labour is vested entirely with Parliament through Art 35, a power Parliament has exercised through the enactment of the Bonded Labour System Abolition Act, 1976 (hereafter BLA). Through this Act, all labour were freed and discharged from any obligation to bondage. 
BLA defines ‘bonded labour’ as a service rendered under the ‘bonded labour system’. This is a system of forced, or partly forced, labour under which the debtor enters into an agreement, oral or written, with the creditor. The ‘advance’ taken by the debtor or by any of his lineal ascendants and/or in consideration of any customary obligation (for belonging to particular caste or community), the debtor has to work him (her)self, or through a member of his/her family.  This arrangement is either without wages or for nominal wages, where much of it is deducted against debt and interest. There is no freedom to engage in any other occupation or move about freely till the loan is repaid. 

The Act cancelled all the liability to repay bonded debt and called for restoration of property of the bonded labourer. District Magistrates are entrusted with the responsibility to oversee the implementation under the act, and Vigilance Committees are constituted at local levels for identification and rehabilitation.

The BLA approaches the problem of bonded labour through four important definitions. First, it defines an advance as consideration made either in cash or kind made by a creditor to a debtor (Section 2(a)). Second, bonded debt, is defined as ‘an advance obtained, or presumed to have been obtained, by a bonded labourer under, or in pursuance of, the bonded labour system’ (Section 2(d)). Third, bonded labour is labour is labour rendered under a bonded labour system and a bonded labourer being one who incurs or is presumed to incur a bonded debt (Sections 2(e)&(f)).

Fourth, all these definitions are tied together by the conception of the bonded labour system (Section 2(g)). A bonded labour system refers to systems of forced labour where a debtor enters into an agreement with a creditor for an advance or to fulfil customary obligations and which has any
 of the following effects:
a. rendering labour or service personally or through family members or dependents to a creditor either without wages for wages below the specified minimum wage.

b. forfeiting freedom of choosing alternative employment

c. forfeiting the right to free movement

d. forfeiting the right to sell either personal labour or the labour of family members and dependents at the market value

Additionally by way of subsequent amendment, the BLA specifies that labourers under the Contract Labour act 1970 as well as the Inter-State Migrant Workmen Act 1970 are also to be covered by the definition of a Bonded Labour System if they are subjected to situations defined to be a bonded labour system (i.e., Section 2(g)) 

These four concepts tie into the primary object of the BLA – the abolition of bonded labour systems and of customary practices that sustain labour bondage. (Sections 4-5) The BLA facilitates this object by extinguishing any liability to repay bonded debt, restoration of property lost to bonded debt and, the penalisation of creditors who accept payments against a bonded debt. (Sections 6-9) These provisions are to be administered by the District Magistrate and such officers designated by the Magistrate; their tasks include provision of credit to labour freed from bondage and more significantly taking proactive steps to free and abolish bonded labour within their relevant districts. (Sections 10-12) The Magistrate is also to be assisted by state government appointed Vigilance Committees at the district and sub-divisional level (Sections 13) who are also charged with economic and social rehabilitation of freed bonded labour, coordinating with rural banks to provide credit to freed bonded labour, tracking offences under the BLA and undertaking periodic surveys to ascertain whether cognizance of certain offences ought to be taken and, defending suits instituted against bonded labour. (Section 14) Significantly the BLA envisages that in all cases where the existence of a debt is claimed by a bonded labourer, or by a vigilance committee to be a bonded debt, the burden of proof that such debt is not bonded debt shall lie with the creditor. (Section 15)

Finally the BLA criminalises a series of acts including the enforcement of bonded labour (section 16), the advancement of bonded debt (section 17), the extraction of labour under the bonded labour system (section 18), failure of designated officials to restore possession of properties to bonded labourers (section 19), officials of companies for committing an offence under the BLA (section 23) and, the abetment of offences under the BLA (section 20). Additionally for expeditious trial and disposal of cases under the BLA, the state governments are empowered to confer on executive magistrates the power of a judicial magistrate of the first or second class as stipulated by the Code of Criminal Procedure 1973. All offences under the BLA are cognizable and bailable.

This note seeks to review the legal and policy framework addressing existing forms of bonded and unfree labour in contemporary India, and examine the reasons for its poor implementation. It interrogates the BLA, the adequacy of the policy framework organised around the BLA and, the legal and policy changes that might be required to address unfair and exploitative extraction of labour.

Poor Implementation and Denial of Bonded Labour

Yugandhar, one of a group of progressive officers associated with the drafting of the Act observes:

‘The
 Bonded Labour System (Abolition) Act, 1976 was considered quite extraordinary and transformational. Many seasoned administrators and legal experts consider it as the best piece of central legislation passed by the Parliament in independent India. The important features of this Act, which give it this distinction, are:2
1. Defines in unambiguous terms what bondedness and bonded labour is.

2. Provides for identification of bonded labour

3. Provides for rehabilitation

4. Clearly lays down the authority/authorities to identify and release

5. Fixes responsibility for rehabilitation and resettlement

6. Makes employment of bonded labour a criminal offence

7. Prescribes a jail term in addition to fine (3 years) as punishment

8. Prescribes stringent punishment for those who fail to implement

9. Provides for field inquiries and summary trials, including (a) burden of proof on creditor, and (b) debarring the jurisdiction of civil courts.

In spite of all this, as both the Supreme Court and NHRC have repeatedly
shown the implementation of the Act has generally remained very weak. Persistence of bonded labour is the result of the very weak enforcement of labour laws and other laws of the land’.
Yugandhar
 offers a fascinating insider account of the minimalist official acceptance of the existing of bondage in various parts of India, and the culture of denial that surrounds it, leading to poor implementation:

‘In 1978, Shri S.R.Sankaran, the then Secretary to the Department of Social Welfare in Andhra Pradesh was ostracized from the state for issuing a guideline or clarificatory instructions to the field officers based on the experience in implementing the provisions of the Bonded Labour Act. The then Chief Secretary of Andhra Pradesh wrote to him at the instance of the Chief Minister (Dr. M.Channa Reddy) “that the Department had taken no orders either from the Chief Minister or the Cabinet. Apart from this lapse, while implementing a humane and ameliorative measure like the abolition of the Bonded Labour system, what is required is a broad view of things and practical consideration of the circumstances prevailing. Attempt should be made to solve the problem and not create one” ... Modern slavery and forced labour manifests as neo-bondage extensively in the unorganised sector wherein nearly ninety percent of our labour force are engaged. Here, even children and over aged persons are compelled to earn their livelihood under inhuman conditions. No contracts are ever written on paper nor the piece rate wages have any resemblance to minimum or living wages. All this goes on in collusion among enterprise owners, local law enforcement officers and local politicians’ 

Partly as a consequence of the inadequate consideration of what constitutes bonded labour (elaborated in a later section), but much more because of the tendency of states to deny the existence of bondage, identification and the determination of the incidence of bonded labour has been a problem that has dogged the administration of the BLA right from very beginning. 
. The first exhaustive survey of bonded labour, carried out by the Gandhi Peace Foundation in 1979, estimated the total number of bonded labourers at 2.62 million. They found that 62 percent of bonded labourers were Scheduled Castes  and 25 percent Scheduled Tribes. Almost nine out of ten were employed in agriculture. It even indicated that almost half of all Indian villages practices some form of bonded labour practices and 6 percent of all agricultural workers are bonded. The study found different forms of bondage like intergenerational bondage, child bondage, loyalty bondage, bondage through land allotment and so on
 
In the same year, however, the country wide National Sample Survey Organization (NSSO), estimated that there were only around 3,45,000 bonded labourers across the country. Since then, there have been a number of claims and counterclaims, but little certainty on the exact number of bonded labourers in the country.

In 1991 that the National Commission on Rural Labour drawing on the study group led by B N Yugandhar presented a far more comprehensive picture of the forms and incidence of bonded labour in India, strategies for its abolition, as well as amendments to the 1976 legislation.
 However, such information continues to be uneven and under-reporting remains a significant problem. A large part of this is because of the unwillingness of governments to step up and determine the extent of the problem and tailor investigation to the changing contours of bonded labour itself.

Thus in the Bandhua Mukti Morcha case, the Supreme Court specifically exhorted governments not to hide incidence of bonded labour by commenting that a

major handicap which impedes the identification of bonded labour is the reluctance of the administration to admit the existence of bonded labour, even where it is prevalent. ... for it is not the existence of bonded labour that is a slur on the administration but its failure to eradicate it and moreover not taking the necessary steps for the purpose of wiping out this blot on the fair name of the State is a breach of its constitutional obligation.

However under-reporting or non-reporting of the incidence of bonded labour continued to be a problem and was addressed in subsequent cases as well.

In PUCL v. State of Tamil Nadu
, the State of Tamil Nadu claimed that there was only stray incidence of bonded labour in the State, and the Supreme Court appointed a Commission to enquire into the matter.
 The Commission found that there were over 1 million bounded labourers spread over 23 districts and 20 occupations of which 10 percent were children. This prompted the Court to direct other state governments to initiate enquiries in other states as well. However, recognising that it was not best placed to determine and monitor the scope of the problem, the Supreme Court through a direction in this case handed over the task of monitoring and implementing its directions to the National Human Rights Commission (NHRC) in 1997. Since this date all state governments have been directed to file status reports in a prescribed format with the NHRC every six months.

In turn, the NHRC constituted a Monitoring and Administrative Committee and a group of experts to identify bonded labour prone districts, industries and occupations and to suggest improvements in the implementation of the BLA. Set up in 2000, the NHRC Expert Group chaired by S. R. Sankaran submitted a report in 2001, concluding that although the Ministry of Labour had identified 13 states and 172 districts as being bonded labour prone, the system is prevalent in almost all states. It also noted that migrant bonded labour involving many states represented an aggravated form of deprivation and exploitation.
 Nonetheless the Sankaran Committee also suggested that the process of identification, release and rehabilitation of bonded labourers by the NHRC was having some positive effect on the process of identification of bonded labourers.

More recently, Lakshmidhar Mishra, retired civil servant appointed as Special Raporteur of has compiled many stories of persisting bondage in a monumental treatise ‘Human Bondage: Tracing its Roots in India’ (Sage, 2011). Combining humanist sensitivity with the diligence of a committed public servant, and a careful reading of the law, his book is an encyclopaedic record of labour unfreedoms, past and present. Mishra unravels the riddle of the perpetuation of unfree labour in free India, with a detailed and learned review of the cycles of unemployment, under-employment, income security, poverty, hunger, malnutrition, denial of minimum wages, distress migration, caste discrimination, illiteracy, the land tenure system, credit failures and indebtedness, aggravated by globalisation.

After a brief phase of relative official candour, and in some notable cases even official activism, during the 1970s and 80s, most governments have gone back into the most improbable denial. Director General of Labour Welfare Manohar Lal in 2002 claimed that governments had virtually solved the problem of bondage:

‘Although stray cases might arise, there were no bonded laborers in India at that moment to be rehabilitated: As of today, we can say as the central government as from our information from the states, there are no bonded laborers to be rehabilitated. . . . This is a happy situation when states say there is no bonded labor and Vigilance Committees are meeting regularly—and they are very responsible people’.

The Government of India has often taken refuge by only monitoring the traditional character of bonded labour and to avoid addressing the contemporary forms of neo-bondage, which are described below. 
But despite staunch denials from the state, several independent studies, and civil society organizations have demonstrated with empirical evidence the wide existence of bonded labour in India. Even traditional forms of bondage persist and thrive. The Government of Orissa denied the existence of traditional bondage, for instance. But in Malkangiri, in the tribal interiors of the state, a group of more than 20 NGOs joined hands with a sympathetic district administration
 from the year 2001, to survey afresh the prevalence of bondage in the district. They found that bondage is hidden deep behind feudal bonds of custom and economic dependence, therefore it is often difficult to locate, and even harder to prove. Despite this, they found evidence of bondage in every corner of the district, and located 707 bonded workers. 
The study found that for thousands among the 13 tribal communities that inhabit Malkangiri, bondage is literally their only lifeline to survival. Their lands are almost entirely mortgaged or expropriated by the moneylenders, and the denuded forests, guarded by a forest department which is still colonial in its ethos, are unable to sustain them any longer. Therefore, they have absolutely no savings, no reserves, and a single failed crop, or a health emergency, or an arrest by the police, or even a death feast or bride price for marriage, are enough to push them to the edge of the precipice. A cash loan of sometimes no more than a few hundred or a thousand rupees, or a bag of seeds, or a pair of bullocks, or some sacks of paddy: these are all that it takes to secure a bonded slave for years, sometimes even generations. The bonded worker agrees to work for little or no wages, often nothing more than food and clothes. The wages for their work under bondage are usually credited against only the interest for the loan, and bondage continues often for many long years, sometimes even beyond a lifetime, until the principal is finally deemed to be repaid

In the more recent past, however, the Minister of State for Labour and Employment, Oscar Fernandes in March 2008, has admitted that despite being banned by law nearly 32 years ago, bonded labour is still in practice in India.
 He has, nevertheless, sought to imply that South India (with the exception of Karnataka) is bonded labour free.

 

Definitional Ambiguities and the Scope of the BLA

An important aspect of the operation of the BLA is the manner in which it is related to Art 23 of the Constitution. As a fundamental right the violation of Art. 23 permits individuals to approach the Supreme Court or High Court for writ remedies as provided under Art 32 or Art 226 respectively. Thus remedies under Art 23 could potentially operate independently of the BLA. Thus in People’s Union for Democratic Rights v Union of India
 the Supreme Court was petitioned to enforce existing labour laws in relation to workmen employed in the construction work related to the Asian Games in Delhi in the early 1980s. The petitioners claimed that the contractors executing the project for the government used labour practices like the non- payment of minimum wages which were violations of the constitutional rights to a life with dignity, equality and, constitutional prohibitions against forced and child labour. It is significant to note that the court decided the issue of forced labour under the Constitution with no mention of the BLA.

Thus by drawing on the phrase ‘forced labour’ in Art 23, Justice Bhagwati held that labouring below minimum wages in poor working conditions could be considered ‘forced’ if it was performed under threat of physical force, legal prosecution, or notably even when performed under compulsion arising from hunger and poverty.
 In other cases, the Supreme Court has held that non payment of minimum wages did not constitute a violation of Art 23
 However, for present purposes the more important question is the scope of Art 23 and the BLA respectively and the manner in which they relate to each other.

From the judicial interpretation of Art 23, it would seem prima facie that the invocation this Constitutional right offers a far broader protection than that provided by the BLA. 
 That is, because bondage in the BLA is defined by debt induced extraction of labour, the mere existence of forced labour would not be sufficient to constitute bonded labour under the Act. Thus even if forced labour is at the heart of what makes labour bonded, for present purposes it is important to ascertain the additional and sufficient conditions to conclusively establish the bonded nature of labour under the BLA. What are these additional conditions?

As already mentioned for labour to be considered bonded under the BLA it is required to establish the existence of a system of forced labour where a debtor enters into an agreement with a creditor for an advance, or to fulfil customary or caste obligations and which has any of the following effects:
a. rendering labour or service personally or through family members or dependents to a creditor either without wages or for wages below the specified minimum wage.

b. forfeiting freedom of choosing alternative employment

c. forfeiting the right to free movement

d. forfeiting the right to sell either personal labour or the labour of family members and dependents at the market value

Additionally after the landmark Bandhua Mukti Morcha case
 in 1985, the Act was amended to emphasise the significance of conditions of contract labour and migrant labour in the definition and understanding of Labour Bondage under the BLA.

Thus the cumulative conditions of debt advances, along with one of the conditions detailed above such as wages less than minimum wages or barriers to freedom of movement, or the lack of freedom to change employment constitute the ingredients of bonded labour as defined by the BLA. In addition, as already observed, the 1985 amendment clarifies that bondage is to attach to the context of contract labour as well as migrant labour. This latter amendment was intended to clarify that the BLA not only penalises traditional forms of labour bondage associated with the agrarian and feudal economy, but also more contemporary challenges of forced labour in conditions of contracted labour and in situations of migrant labour. However, despite the broadening out of the definition of the bonded labour by the 1985 amendment, it is important to note the odd but significant gap between the Supreme Court’s interpretation of forced labour in Art 23 and the definition of bonded labour under the BLA.

In other words, it is anomalous that the BLA, an attempt to legislatively elaborate the right granted by Art. 23, contains a definition of bonded labour that is considerably narrower or weaker than the right as it has been guaranteed and enforced by the Supreme Court in its interpretation of the Constitutional provisions. This divergence is addressed to some degree by the Supreme Court in the Bandhua Mukti Morcha Case where Justice Bhagwati has held that in every instance of forced labour as understood by Art 23, the court would presume the existence of bonded labour which could be rebutted by an employer or a relevant government. However, the definitional  ambiguity continues to exist and is aspect of the Act that a review ought to carefully consider.

Changing forms contemporary labour bondage

These definitional problems are further aggravated by changing forms of labour relations and unfreedoms, both within agriculture and outside it. The BLA is commonly understood to have been a response the problem of agrarian bondage over many generations that ties labour, often by force to an employer, in ways that affront human dignity. However, these conditions are rapidly changing in the context of economic growth where contractualisation, casualisation and large scale labour migration are some of the most significant challenges that determine the contours assumed by contemporary forms of forced labour and even labour bondage along a spectrum of labour unfreedoms, both within agriculture and outside it. Based on several decades of careful observation, Jan Breman terms the forms of forced labour produced by contemporary labour markets such as emerging forms of labour contracting labour, as neo bondage.

Many traditional forms of agrarian relations have declined with diversification of economy and proliferation of occupations. Bondage continues, not merely as a vestige of the past, but as a thriving form of labour exploitation and control, spreading to modern industries, the informal sector and the capitalist mode of agriculture including in states like Punjab. 
 Circular migration and short term contracts characterise bonded labour in agriculture and industries.
 The landlord-serf relationship has now become a contractor- slave wage labour relationship. 
 

The contractual or migrant bonded labourers are the most vulnerable to exploitation. Migration is no longer linked to the availability or, in its obverse, the scarcity of labour or employment.  The same impoverished landscape may both send and receive migrants simultaneously. Employers prefer to hire migrant labour, as they are cheaper, more susceptible to exploitation and bondage than local labour. 
 Many economically buoyant states like Andhra Pradesh host large numbers of hapless workers in semi-bondage from impoverished states like Orissa, Chhatisgarh and Jharkhand, but significantly Andhra also exports migrant workers in similar conditions of semi-bondage to other states. Labourers are therefore forced to migrate in search of jobs, which they are denied in their native region. This perpetuates a vicious cycle of migration. Breman
 has termed this new phenomenon as ‘circuits’ of labour. 

In-migration of labour in some areas is matched by out-migration, creating two-way circuits of labour. 
 Migrant workers in all destinations are then subjected to oppressive and insecure work conditions, with nominal wages, and can be laid off at will. Many a times, migrant worker is not paid the complete amount, often because usurious rates of interest have been applied to the initial amount if advance received by the worker. This forces him or her to come again in the next season. This ensures stable labour supply for contractors in the work season.
Brick kilns that dot the periphery of the metropolis of Hyderabad are engined by bonded labour from impoverished districts of Orissa like Bolangir. It is an annual bondage, in which in return for an advance, the whole family migrates for 8 to 10 months to these brick kilns, working long hours for a pittance, but almost incarcerated in the kilns without the freedom to leave the employment
. The definition of bondage would also need to include women and children who are trafficked for sex work and domestic work, as many suffer from the same unfreedoms as classical bonded workers: low wages, an advance, and no choice to change employment or employer.

Newer forms of bonded labour, for example migrant bonded labour face chronic food insecurity. Here, as the period of work is specified and an employer has no long term interest in keeping the bonded labour alive and active, their exploitation is greater. In far away cities, confronted, with unfamiliar people, language and with worksites on outskirts of human habitation, the problem is further aggravated. Migrant workers live in sub human conditions, often sleeping in open air or living in makeshift houses. They are continuously overworked and eat much less than what is required for such heavy manual labour. There diet is not only insufficient and monotonous, but also unhealthy and lacking in nutrition. 

Distinguishing neo-bondage from traditional labour relations in a feudal economy, Bremen argues that traditional labour relations involved a patron client relationship across generations. These labour relations which, even if exploitative, were based on the grant of minimal survival allowances and perhaps even some property rights to the client by the patron. However, he argues that these traditional labour relations were transformed across the course of the twentieth century by the increasing monetisation and commercialisation of agriculture (the then mainstay of the Indian economy), producing forms of labour relationships founded on the indebtedness of the labourer to the credit provided by employers or labour contractors. That is, labour power was tied to debt made available to creditors. Consequently he believes that this change has implied that the minimum livelihood security and related social protections offered by traditional labour relations are less easily available under the altered conditions. Additionally, even though wages are now increasingly being paid in cash rather than kind, Breman argues that wage levels have not increased sufficiently and that these developments have been accompanied by a contractualisation and casualisation of labour.

Thus the challenge of labour in post independent India has been that of responding to the formation of a large pool of landless and land poor labour dislocated from traditional agrarian relations and now faced with the problem of low wages and the lack of regular employment. This has produced what he calls ‘footloose labour’, migrating as determined by newly evolving forms of wage labour contracting both within and beyond the agrarian sector.
 It is the resulting forced labour extraction from sites as economic brick kilns, stone quarries, construction sites, rice mills, carpet workshops, agri-business activities and such like that Breman refers to as neo bondage. Casualisation, contractualisation and migration are today key features of the contemporary Indian labour market.

In other words the contemporary Indian labour contract is defined by time-bound and often seasonal contracts, largely economically and not socially driven contractual relations and, most importantly the entire labour contract is organised through a labour contractor who moves large populations of labour from one part of the country to another.
 If these features are the most salient aspects of labour bondage in contemporary Indian then the key regulatory challenge is the extent to which the BLA provides an adequate frame to address this challenge.

It is important to review the BLA against the changing conditions of the Indian labour market and especially challenges akin to what Bremen calls neo-bondage. This of course must not be taken to imply that more conventional forms of forced labour associated with the labour market have disappeared or are less pressing concerns. On the contrary without taking away from traditional concerns, this discussion of neo bondage only seeks to refocus attention on the BLA against significant changes occurring in the Indian labour market. 

Rehabilitation under the BLA

The Bonded Labour Act (1976) established institutional mechanisms in the form of Vigilance Committees at the district and sub-divisional levels. Vigilance Committees, under the chairmanship of District and Sub-Divisional Magistrates are to receive complains regarding bonded labourers. Executive Magistrates conduct summary trial of offences, to release the bonded labourers and to issue release certificates. 
However, at most places Vigilance Committees are either non-functional or dominated by government officials and/or political appointees, who tend to echo government’s claims about non existence of bonded labour. Bonded labourers released under the provisions of the Bonded Labour System Act, 1976 are rehabilitated under Centrally Sponsored Scheme on 50:50 sharing basis by both the State and Central Government under a package of Rs. 20,000. Incidentally this amount has not been pegged for inflation and is unchanged since xx 
They are also supposed to be provided with additional help through other on-going poverty alleviation schemes in the districts. Expenditure incurred in 8th Five Year Plan amounted to Rs. 40.51 crore, while it Rs. 24.50 crores during the 9th Five Year Plan. During the 10th Five Year Plan (2002-07) Central Grants amounting to Rs 97.28 crores was provided to various State Governments under the said scheme. The latest budget for 2008 -9 has a provision of only Rs 1.8 crores for the rehabilitation of bonded labourers indicating the low priority attributed.


On the challenge of releasing and rehabilitating bonded labourers,  the Supreme Court observed in the BMM case

rehabilitation of the released bonded labourers ... is ... a question of the greatest importance, because if the bonded labourers who are identified and freed, are not rehabilitated, their condition would be much worse than what it was before during the period of their serfdom and they would become more exposed to exploitation and slide back once again into serfdom even in the absence of any coercion.

It is avoid this consequence that the Court made detailed suggestions on what rehabilitation ought to consist.

According to the Court, any plan for rehabilitation should include (i) Psychological rehabilitation which must accompany social and economic rehabilitation; (ii) The physical and economic rehabilitation, include components like allotment of housing, agricultural land, provision of credit, skills development, enforcement of minimum wages, collection and processing of minor forest produce, health, medical care and sanitation, supply of essential commodities, education of children; (iii) At an administrative level rehabilitation must integrate various central and centrally sponsored schemes and going schemes of the State Governments for a more qualitative rehabilitation. (iv) involvement of freed bonded labour in the shaping of schemes of rehabilitation which will enable them to cross the poverty line on the one hand and prevent them from sliding back to debt bondage on the other.
 These recommendations of the Court continue to be relevant and more recent reviews of the BLA have only added to the emphasis of the court in the BMM case.

Thus the Sankaran Committee
 stressed the importance of release of bonded labour after identification to ensure speedy prosecutions of employers as well as allowing the bonded labourers to make claims for rehabilitation. This is particularly significant in the context of migrant labour because claim for rehabilitation might be made in a different state from that in which they were release. The Committee therefore made a useful recommendation that either the Act or its rules make provision for the issue of release certificate by the concerned District Magistrate. The Committee also emphasises the need for greater coordination between the central and state governments in the administration of centrally sponsored schemes, most of which required the state governments to match the contribution of the central government to effect release of funds. It was also noted that often state governments did not release the required funds, released them late or released inadequate amounts, resulting in the slow progress of the release of funds and thereby adversely affecting the rehabilitation programmes.

Most importantly the Committee stressed that the entire rehabilitation process work with a far greater degree of integration between various departments of government involved with social welfare issues and with the Non-governmental organizations working with bonded labourers. In doing it was stressed that greater convergence in administration should draw up guidelines regarding the rehabilitation of migrant bonded labourers and pay special attention to need for both consumption and production related credit for the poorest citizens. 
 In a novel suggestion to improve the effectiveness of the rehabilitation effort, the committee also suggested that Chief Ministers be required file affidavits on the status of the implementation efforts under the BLA.

Yugandhar notes:

Nearly thirty-five years ago, a lady J—, a Lohar by caste and from Kumulogaon, a mile and a half from Purola tehsil headquartes told an IAS probationer (Rabindra Nath Gupta of WB cadre), who was investigating bonded labour and immoral trafficking of women, plainly that efforts to deal with her predicament through nariniketans, widow pensions, checkposts, police raids, etc., are all fun and games. She said: ‘Buy freedom for our men, give them land and only land. It is this land, these green fields, which will protect their girls. Nothing else can...’
 
Offences under the BLA

A problem that has dogged the functioning of BLA right from its enactment has been the negligible rates of prosecution under the Act. From the start, official activism in ‘freeing’ bonded labour extends at best to identifying a few, and releasing them, often with a lot of publicity, and ‘rehabilitating’ them with the release of a grant. But ever since the Act came into force, it is remarkable that almost never, in any part of the country, have employers of bonded labour been prosecuted or punished. It is therefore a ‘painless’ process, and on occasion, employers of bonded labour have been happy to participate, as bonded workers get ‘dues’ from the government rather than the employer, none answer the law, and ‘freed’ bonded workers can return to their employers after all the dust settles!

The first study on the functioning of Act by the Gandhi Peace foundation and the National Labour Institute found that only 1.35% of the reported cases were registered, 32% of the culprits were arrested and only 0.08% actually given prison sentences.
 The more recent Sankaran Committee report
 notes that very little has changed since this early review of the Act and that the situation has undergone no significant improvement. In addition the Sankaran Committee has noted that States Governments as well as the statutory authorities are found lacking in concern for prosecution with the result that prosecution of the keepers of bonded labour has been very rare.

An important feature of the BLA is the power that it permits States to confer power on District Magistrates to summarily try cases under section 21 of the Act. However, in the cases where such powers have been conferred by States, the Magistrates rarely conduct such summary trials. In addition a few High Courts have held that section 21 of the Act violates the Constitutional principle that requires the separation of executive and judicial power.
 In other words, the authority that is charged with discharging many of the executive powers under the Act cannot also be given the power to summarily try criminal offences arising from violating the provisions of the Act.

The issue of summary trial by District Magistrates has not yet been decided by the Supreme Court. There are 2 opinions on this. One view is that given the relatively poor implementation of the act by the executive authorities of the various States, there might perhaps be a case to shift the trial of offences under the Act to a special court so as to permit the district administration to focus on the implementation of other aspects the Act like identification, release and rehabilitation. That is, in addition to the lack of constitutional legitimacy, the District Magistracy is perhaps better suited to fulfil these other tasks along with the coordinating with the relevant authorities. 

This would make the trial of offences under the BLA similar to that of the Scheduled Castes and Tribes, Prevention of Atrocities Act 1989 (Atrocities Act). Further as many or most bonded labourers are also Scheduled Castes and Tribes there could also be some degree of convergence between the special courts and public prosecutors instituted under the atrocity act and the bonded labour Act.
 

However, the performance of special courts under the Scheduled Castes and Tribes, Prevention of Atrocities Act 1989 (Atrocities Act) has not been inspiring as well. The Sankaran Committee report,suggested more stringent punishments and continuation of the system of summary trials of offences by executive magistrates. One way or the other the Sankaran Committee felt that considerable effort was required to educate the state administration about the moral and constitutional significance of the BLA and the urgent need to accurately identify instances of bonded labour and take steps to immediately release and effectively rehabilitate bonded labour within their districts. There is also a strong case to have a common enforcement system for various related statutes like the Inter State Migrant Workers Act, The Minimum Wages Act, the Child Labour Act and the Contract Labour Act which are also violated in most instances of bonded labour. Most of these are currently enforced by Labour Department officials, and the suggestion is to bring all these under the District Magistrate.

On the basis of this discussion on the definitional and the administrative aspects of the BLA this note will now attempt to draw to a conclusion by consolidating and tying together the various threads discussed to consider aspects of the Act that might require revision.

Administration of the BLA

As a statute that been in force for over 35 years, the BLA has quite remarkably been very sparingly resorted to, if the number cases decided under the statute are to be an indicator
. In addition there is very low level of official information about the state of labour bondage and of the implementation of the BLA, suggesting very little concern about the issue of labour bondage
. This state of affairs has prompted significant court involvement through periodic public interest litigations which have tried to coax and push governments to take their commitment to the BLA more seriously
. 
 However, though the court can play a guiding role, it cannot replace the role of executive authority and especially in relation to tasks such as the identification, release, and rehabilitation of bonded labour. It is against this background that this section discusses and reviews various aspects of the administration of the BLA.
a. Contemporary Labour Contracting and the BLA

As observed, the Asiad Workers Case
 has demonstrated that the Indian Supreme Court has been willing to take an extremely wide interpretation of forced labour to include even situations where workers were compelled to do work in situations of necessity. This position was reinforced in the Bandhua Mukti Morcha case where it was held that all cases of forced labour would raise the presumption of bondage under the BLA. Thus most conditions of bondage as envisaged by the Constitution could potentially be incorporated into the operation and functioning of the BLA. However, in addition to showing the existence of forced labour, establishing the existence of bonded labour under the BLA also requires establishing a relationship of bonded debt. In this respect an important question is the extent to which the practice of the BLA has been able to incorporate contemporary instances of forced labour in the case of ‘advances’ made in the course of labour contracting.
For the BLA to consider ‘advance’ based forms of labour contracting as part of a bonded labour system (s. 2(g)), it would have to be to adhere to the following conditions. First, advances given by labour contractors will constitute bonded debts if accompanied by conditions of work as stipulated by the BLA. Second, these conditions of work should be marked by conditions such as non payment of minimum wages, loss of liberty of seeking alternative employment, loss of liberty of movement of the labourer or of his family members, or
 the right to sell labour at market price.
Advance based contracting in modern India is typically associated with contracted labour in the context of migrant labour. As already mentioned, the BLA has as a matter of fact already factored contract labour and inter-state migration as conditions that produce contemporary labour bondage, not only in agricultural activity but in a range of other occupations. However, the more important question is the extent to which the BLA has been able to successfully incorporate these amendments in its administration and practice for the purpose of determining the existence of a bonded debt.
A problem in the incorporation of the 1985 amendments into the practice of the BLA has been that courts seem to interpret the provisions of the BLA as requiring a prior debtor creditor relationship before it would apply the provisions of the BLA. Thus in Sannasomannara Somashekarappa v. Gorappa Rudraswamy And Ors
 the Karnataka High Court makes no reference to advanced based contracted labour when it defines bonded labour as 
the system of forced, or partly forced labour under which debtor enters or has or is presumed to have entered into an agreement with the creditor to the effect that in the event of failure of the debtor to repay the debt obtained by him or by any of his lineal ascendants or descendants for any economic consideration received by him he would render bonded labour on behalf of the debtor.
Thus in this case which involved the hiring of children on payments of advances to their parents, it was held that the absence of prior debt would result in the non-applicability of the BLA. Thus advances were held to be a wage which raised the possibility of prosecution for the employment of children but not under the BLA.
In A. Shanmugham v. Government of Tamil Nadu the petitioner on behalf of daily wage handloom workers in the Periyar district approached the High Court of Madras alleging that labourers were coerced to work for 18-22 hours a day under duress by the henchmen of the mill employers. On the basis of an enquiry by the Divisional Officer the court held that 
The employees (Weavers) obtain advances (Advance Wages) that they adjust subsequently. This is the practice or custom in the Handloom Weaving Industry, which is prevalent for many decades. This system cannot by any stretch of imagination be considered or termed as ‘Bonded Labourer’.
Whether the workers were subject to forced labour is a matter of factual debate that cannot be pursued in much detail in this note; but it is significant to note that the Court did not consider advances given to workers as debts but as advance wage which was to be subsequently adjusted as per established market practices. Even if the Court were justified in this decision, there are no clear criteria that Indian courts have advanced to distinguish a debt from advance wage paid as per market practice.
Not all court decisions reveal the reluctance to make links between advances and the applicability of the BLA. In Mukesh Advani v. State of Madhya Pradesh
 mine workers were brought to the work site by labour contractors on the payment of an advance, kept in poor conditions amounting to forced labour and, most importantly dubious accounting ensured that the advance amount which was to deducted monthly from the workers were manipulated so that the debt was indefinitely extended. In this case the Supreme Court had no difficulty in establishing clear connection between the extension of an advance and a relationship of debt between the workers and the contractor. Similarly in Mahbubnagar District Palamoori Contract Labour Union v. Nagarjuna Construction Company Limited
, inter-state migrant workers were held against their will until the completion of a work project to realise advances paid. In this case also the court had no difficulty in making the connection between the advance made and the existence of bonded labour under the BLA.

Thus Courts have both held advances to be debt constituting the definition of forced labour in the BLA in some cases; and in others they have rejected the attempt make this connection. Across these cases, the Courts have made no attempt to understand the import of the 1985 amendment and the significance of advance based contracts and inter-state migration in the constitution of the offence defined by the BLA. Therefore, as an inadequately considered yet important aspect of the BLA, advance based contracting especially of migrant labour is another aspect that a review of Act ought to grant serious consideration.
Approaching the Review of the BLA
From the discussion of the BLA in this note three important aspects of the Act require special consideration.
A. Definitional clarity on what constitutes bonded labour under the BLA

B. Improvement in the efficient administration of the Act. Especially the process of Identification, release and, rehabilitation of bonded labour.

C. Addressing constitutional uncertainties regarding vesting district magistracy with the power to conduct summary trials of offences under the Act
Each of these is discussed in turn.
A. Definitional Clarity:
As this note has shown, definitional problems stem from two sources. First the gap between the Supreme Court’s interpretation of the meaning of forced labour in Art 23 and the definition of bonded labour in the BLA as arising out of bonded debt. Flowing from this lack of clarity on what constitutes forced labour has been the inability of courts to provide clear answers on whether forced labour flowing from advance based contracting constituted bondage. In this respect it is extremely important to ensure that the gap between the BLA and the Constitution be bridged and that bonded labour under the Act converges with the Constitutional understanding of forced labour.
The National Commission on Rural Labour Report as well as the Sankaran Committee Report have
 bridged this gap by suggesting an amendment of the definition of the definition of the bonded labour system in a manner that does not regard debt to constitute a mandatory component of bonded labour. Accordingly, they have suggested that bonded labour consists of any forced labour or service relationship which could, though not necessarily, include a relationship of debt which was based on non payment of minimum wage, restraint on physical liberty, restraint on changing employment or
, the forced prevention of realising full market value of labour. While this approach delinks the definition of bonded labour system from the necessary existence of a debt there is now the problem of understanding what amounts of forced labour.
The definition of forced labour could take the form of ILO convention on forced labour where forced labour is understood to be labour extracted under menace
 of penalty and when it is undertaken involuntarily.
 But this definition needs to be sharpened in the light of the specificities of the Indian context. We could understand forced labourto exist both in conditions of bonded debt, but also when there is no debt or advance, but when conditions existof non payment of minimum wage, restraint on physical liberty, restraint on changing employment or, the forced prevention of realising full market value of labour. But it would not be useful to treat all cases of non-payment of minimum wages as bonded labour, because large segments of unorganised workers would be then treated as bonded, and graver direct labour unfreedoms would not be the focus of the Act.  
Therefore it is proposed that forced or bonded labour be said to exist when when non payment of minimum wage is combined with any of the following: an advance or debt, restraint on physical liberty, restraint on changing employment or, the forced prevention of realising full market value of labour.
This way of approaching the definition of bonded labour will cover all labour or service relation involving the payment of an advance or the promise of payment of wage as a lump sum at the end of the agreed contract. However, it also considerably broadens the kinds of labour relations that could contain bondage, because any employment relationship that contains any of these features could potentially also be bonded labour. In addition to the administrative challenge that this broadening of the definition of bonded labour will pose, in all likelihood, such a revision of the definition in the BLA would also call for related amendments in related statues like the Minimum Wages Act and the Child Labour Act
. The Bonded Labour Act should also control private usury, criminalising private loans at rates of interest which the law clearly defines to be usurious.  
B. Administrative Efficiency

As the discussion on the provisions of the BLA has shown, it is possible to considerably improve the efficiency of the operation of the Act through different kinds of amendments and revisions in its administration.
a. Determining Incidence of Bonded Labour
In relation to the issue of determining the incidence of bonded labour, in addition to the definitional issues just considered, there is also the political challenge of reluctance to admit to the existence of bondage by the various States, even more so in the current era of rapid market-led economic growth. it was hoped that this problem is considerably reduced with the Supreme Court decision to hand over monitoring and oversight of the incidence of bonded labour to the NHRC. But as we have seen, states continue to be in denial about the wide prevalence of bondage. 

There is need to statutorily strengthen the role of the NHRC in ensuring the implementation of this law. To firm up the role of the NHRC in the elimination of bonded labour, the role and function of the NHRC could be statutorily included in the Act. 
In the way that the NCPCR has been designated under the RTE as the apex supervisory and monitoring to oversee and monitor the implementation of the Act
, a similar role under BLA could be accorded to the NHRC. The Act could specify duties owed to the NHRC by other key implementing authorities envisaged in the structure of the BLA. These primarily include the authorities appointed by the state governments for implementing provisions of the Act (section 10) and Vigilance Committees whose duty it is to assist the District Magistracy in the implementation of various aspects of the Act, and especially relief and rehabilitation. (Section 13) Since states have been particularly lax in making appointments to these bodies and ensuring that vacancies are filled up in a time bound manner, provision could be made to permit the NHRC to demand the appointment and filling up of vacancies. In addition the NHRC could also be given supervisory roles to ensure that Vigilance Committees meet on a regular basis and that their membership consists of sufficient non-official members appointed on their experience, credibility for their work on bonded labour and related issues. Most importantly a revised Act could also make provisions for a complaints process to Vigilance Committees which along with the District Magistracy will be obliged to respond and process such complaints in a time bound manner towards rehabilitation or for criminal trial or for both
.
b. Release and Rehabilitation of Bonded Labour
As already discussed, the key to release and rehabilitation is ensuring that it takes place quickly and in a manner that prevents the labourer from falling back into bondage. In this regard a number of potential changes can be introduced in the administration of the Act. To ensure that released labourers can seamlessly avail of rehabilitation, it is perhaps useful to include a provision in the administration of the Act that incorporates release certificates on the basis of which irrefutable claims for rehabilitation can be made. Tied to this, it is also important to ensure that a duty is imposed on the District Magistrate on pain of civil penalty (a fine) to enquire into, process and issue release certificates in all complaints bonded labour.

The law should incorporate the clear injunctions of the Supreme Court in the Bandhua Mukti Case for any plan for rehabilitation to mandatorily include (i) Psychological rehabilitation which must accompany social and economic rehabilitation; (ii) The physical and economic rehabilitation, include components like allotment of housing, agricultural land, provision of credit, skills development, enforcement of minimum wages, collection and processing of minor forest produce, health, medical care and sanitation, supply of essential commodities, education of children; (iii) At an administrative level rehabilitation must integrate various central and centrally sponsored schemes and going schemes of the State Governments for a more qualitative rehabilitation. (iv) involvement of freed bonded labour in the shaping of schemes of rehabilitation which will enable them to cross the poverty line on the one hand and prevent them from sliding back to debt bondage on the other.
 
The rehabilitation grant should be pegged to inflation. There should be alternate provisions for consumption credit: for all freed bonded labour, the option should be given to get a loan equal to 50 days of MG NREGA wages, and this can be recovered from the wages of subsequent employment under MG NREGA. All freed bonded workers should automatically be awarded a BPL card, and all its entitlements. They should also have first right to any distribution of agricultural land. 

At the level of administering the rehabilitation process, it is useful to incorporate the suggestions of many Committees enquiring into the Act , that have demanded a greater integration between various departments of government involved with social welfare issues and with Non-governmental organizations working with bonded labourers. Simultaneously it is also important that rehabilitation programmes pay special attention to the needs of migrant labourers, and to the need for both consumption and production related credit for bonded labourers in particular and to the poorest citizens of India more generally through Central schemes like the Employment Guarantee Act. Similarly
, in addition to holding Magistrates accountable it might also be useful to explore the possibility of holding Chief Ministers directly to account by requiring them to file affidavits on the status of the implementation efforts under the BLA, as directed already by the Supreme Court.
C. Offences under the BLA
Another key issue that requires deliberation in relation to offences is whether the BLA should retain the summary powers granted to Executive Magistrates to try offences under the Act. The track record of the Magistrates trying offences under the Act has been extremely poor; however, this in itself is not reason to revisit the powers granted to the Executive Magistrates. On the other hand the charge that granting Executive Magistrates, who are implementing authorities under the Act, the additional power to try offences under the Act, has raised questions about whether it violates the principle of separation of powers as demanded by the Constitution. This is therefore a strong argument against granting Magistrates powers to try offences under the Act, and instead shift the trial of offences under the Act to a special court so as to permit the district administration to focus on the governmental tasks of identification, reelase and rehabilitation, they are best placed to discharge. However, the power to impose and recover fines could continue to vest with the District Magistrate in all cases where bonded labour is identified and released. These fines in turn could be employed in the rehabilitation of the released workers
.
Another issue that requires discussion in this context is the implication of the considerable broadening of the definition of bondage as envisioned by this note. Accompanying this vastly expanded definition of bondage, it might be useful to think in terms of graded punishments, with mere enforcement of bonded labour or bonded debt inviting hefty fines without imprisonment. On the other hand, extracting bonded labour under threat of injury, social or cultural humiliation or, in cases of official failure to restore property to bonded labourers, ought to invite stronger penal sanctions than currently envisaged under the law.
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