Meeting of the Drafting Committee

AB-7, Purana Quila Road

20th August, 2010

Brief record

Meeting attended by:

DC members: Gopal Subramanium, Vrinda Grover, Teesta Setalvad, Najmi Waziri, Prasad Sirivella, P.I.Jose, Usha Ramanathan and Harsh Mander.

NAC Secretariat: Manisha Verma & Ravi

SG Office: Mayank Misra

1. Invitation to H.S.Phoolka to join the advisory group was communicated and welcomed.

2. Given below is the summary of some key issues discussed and decisions taken.

PREVENTION

· The meeting of the Advisory Group emphasized the need to have adequate provisions on ‘Prevention’ and we need clarity on what should be included in the contents under this chapter.

· On prevention, it was agreed that public officials at various levels would need to demonstrate that they took all necessary steps that could reasonably be expected to prevent the violence, including controlling hate speech and promotion of communal harmony, and many other steps which may need to be identified.

RELIEF & REPARATIONS

· On relief camps - the authority to organize camps, their composition, funding etc need to be elaborated under the chapter. Also assessment standards should be laid out.

ACCOUNTABILITY OF PUBLIC OFFICIALS/POLITICAL AUTHORITY/COMMAND RESPONSIBILITY

· On the issue of culpability much is available in both national and international jurisprudence.
· Some ‘Key Elements’ should be - how does one bring in political authority into command responsibility and how would the Act get triggered in such cases of failure to act in time.  Also, nexus needs to be established. 
· Explicit & implied perceived messages from commanding authority will both have to be dealt with.

· On the issue of political responsibility, refer to the committees under the SC/ST Act where local MLA participate and oversee the actions taken by authorities, including the number of atrocities committed, nature of prosecution etc . Could some such Committee could be thought of under the proposed law?. There were mixed views on this.
· Need for clarity on whether by definition “public authority”  would include political leaders, and how do we fix responsibility or determine culpability without defining their roles and responsibilities in clear terms.  

· Administrative negligence is different from criminal negligence being discussed under the proposed Act, and each will have different consequences.

NATIONAL AUTHORITY & POWERS OF CENTRAL GOVERNMENT

· On the National Authority, it was suggested that such a body though statutory should be accountable to a Parliamentary Committee to make it effective.

· Responsibility of the Central Government needs to be defined.  

· Interface between the law and security agencies which will make it work needs to be strengthened.

· National Authority should therefore be empowered under the law to intervene. 

· Cited examples from Gujarat to explain how the Central Government will not be able to act without express information from the state government which may not come at all.

· State inaction – what would the National Authority do? As in the case of today newsreports on threats to Sikhs in J&K, will the National Authority swing into action, thus infringing on the duties and responsibilities of state government? When and how will it come into play must be thought through.
· Whether we are looking at a Constitutional amendment? Will the authority be a Constitutional Authority?

MISCELLANEOUS

· Most provisions in the SC/ST Act need to be weaved into the proposed law in such a way that either of the Act comes into operations and there is no need to repeat or superimpose such provisions.

DECISION ON PROCESS AND WORK ALLOCATION

· Each member of the DC opted to work on certain chapters. Allocations are given in table below. 

· Contents to be prepared and circulated to others.   

· Many fundamentals needed to be sorted. So we need “collective time” together to work, especially on grey areas such as “entry point” or “trigger” of the legislation.

· There must also be couple of conscience keepers, who will keep a watch that non-negotiables and issues of relevance are under each chapters as envisaged.

· While writing contents, we should try to say what we are proposing and why 
· SG office will provide stenographic assistance at the time of actual drafting in the meets of 10 Aug and the retreat, with screens to look at conveniently by everyone as we proceed chapter by chapter.  
· 
DECISION ON TIME LINES

· Content to be filled in by all members and sent to Gopal Subramanium & Usha Ramanathan by September 2nd
· GS & UR to incorporate these into a rought first cut by September 9th, and send out to all members immediately.

· Next meeting of DC to discuss this first cut on September 10th
· Members to send in written feedback by September 15th
· Convenors to incoporate these changes into the first draft 

· Retreat to discuss & finalize first draft September 18-19th
· Presentation to Advisory Group of first draft September ?

	
	CHAPTER – CONTENT
	ALLOCATION OF RESPONSIBILITY

	1. 
	Title: Communal & Sectarian Violence (Justice and Reparations to Victims and Survivors) Bill, 2010
	Later

	2. 
	Statement of Objects and Reasons

Reference to experience with communal and sectarian violence.

Targeted violence.

Prevention

Defining targeted crime – including genocide, mass crimes and other targeted crimes – (should scale be mentioned?).

Officials and dereliction of duty, failure to act, complicity.

Introducing principles of command responsibility, superior responsibility, superior orders and culpable inaction.

Victims and witnesses.

Rescue and relief.

Rehabilitation.

Reparation, compensation.

Rules of evidence and investigation – some changes?
	Later

	3. 
	Introductory provisions and definitions (this may be done at the end of the exercise).


	

	4. 
	Genocide 

Defining the crime and prescribing punishment.

[Punishment to go along with the provision which defines the crime as it is done in the IPC. Not in a separate set of provisions]
	Later

	5. 
	Other crimes of targeted violence (other than genocide).

Provisions may set out new crimes, mass crimes and explain the nature of targeted violence in a chapeau, that is, a provision that applies to all the rest that follows (chapeau as in `hat’ that covers)

Pattern of violations?
	Later

	6. 
	Crimes by officials ​

These may draw upon section 17 of the 2005 Bill, and add on more from experience
	· HARSH MANDER to add

	7. 
	Principles

Command responsibility.

Superior responsibility.

Culpable inaction.

Superior orders – ‘following orders’ not a defence.

Dereliction of duty.

Official capacity, or being a `public servant’, not to be a reason for exempting a person from this law. Questions of sanction and good faith may be considered here.
	· PRASAD SIRIVELLA

· TEESTA SETALVAD

· USHA RAMANATHAN

· VRINDA GROVER

	8. 
	Prevention

Where targeted violence noticed, responsibility of officers to arise under this Act

Receiving complaints.

Providing, ensuring, protection.


	· P.I. JOSE

	9. 
	Triggers

How this Act will be activated.

National Authority (Article 355 Part II?)

Victim’s complaint

Non-governmental intervention.

Other questions of cognisance
	· TEESTA SETALVAD

· USHA RAMANATHAN

· P.I. JOSE

	10. 
	Protection of victims 

Protection of witnesses

Victims – including working out when and how they are to be recognised as victims under this Act. 

Witnesses – from the time of the offence till beyond the case.

Interim protection 
	· TEESTA SETALVAD

· PRASAD SIRIVELLA

	11. 
	Rescue and relief  

Principles for assessment.

What will trigger rescue and relief?
	· NAJMI WAZIRI

	12. 
	Reparation, rehabilitation, compensation 

Including guarantee of non-repetition.

Relief camps

Principles of assessment of loss, compensation

Duties of officials

Redressal for non-performance.

Penalties against officials for non-performance
	· 
· NAJMI WAZIRI

· TEESTA SETALVAD
· HARSH MANDER

· 

	13. 
	National authority 

Not quasi-judicial function?

Article 355 Part II?
	· TEESTA SETALVAD

· P.I. JOSE 

· PRASAD SIRIVELLA



	14. 
	Investigation  and evidentiary principles 

Time bound prosecution.

Dignity of victims, and witnesses.

Recording of statement of witnesses not to be dependent on investigating agency/ police – going beyond section 164 CrPC?
	· VRINDA GROVER

· TEESTA SETALVAD

· HARSH MANDER



	15. 
	During trial

Legal aid

And other matters
	· VRINDA GROVER

	16. 
	Separate amendment to the IPC, by a Criminal Law Amendment Act, to remove sanction for the provisions relating to hate speech.


	VRINDA GROVER


Advocate Mayank Misra to provide overall assistance in drafting.

