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Kuwait: Dsath Sentences, Juna 1593 4
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retained private attorneys and then adjourned to provide the newly appointed counsel an
opportunity to consult with the defendants and prepdre thelr defense. However, almost all
defendants appear to have heen questioned by the prosgeutor or police investigators without the
opportunity to copsult with lawyers. Denial of t‘egal ‘counsel violates hoth Kuwaltl law and
intarnational standards. Kuwait's Criminal Procedutes and Trials Act No, 17 of 1860, as
amended, gives the defendant the right to be accompahied by a Jawyer, inciuding at the early
stages of "praliminary interrogation” (Article 75). The dccused has the right 1o refuse to answer
q'+~etions and the right to "demand postponing the intervogation until his Inwyer It present’
(2 ticle B8). Similarly, there is a duty under internationel law to "afford the accused hafore and
during his trinl all necessary rights and means of defense” (Protogol I to the Geneva
Conventions, Article 75; emphasis added). “This vight is also enshrined In the Internationsl
Covenant of Civil and Political Rights, which vequives that the accused be given befor  he trlal
"adequate time and facllities for the preparation of his defense and to communicate with counsel
of his own choosing" (Article 14(3b)). Obvlously for thase facing the tetth penalty, the right to
sufficlent legal counsel {8 crucinl, as the Economic and Social Councl) has cecoghized by ringli g
out this right as a particularly imporiant due process yequirement (RCOSOC 1984/50(5)).
Defendanta fucing the death penalty should have the right to choose which thwyer will represent
themn. J.awyers from other countrles with simllav legal systems have stiempted to represent
defendants hefore the State Security Court but were defiied entry Into Kuwait, Kuwalt's refusal
to perinlt these lawyers to defend suspacts facing the death penalty doss not conform with the
lPlrlt If not the letter of theas requivements -- a signifitant failure in light of the reluctance of
‘luwaiti attorneys to mount vigorous defenses on behalf of alleged collaborators with the Iragl
occupying forces. |
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Those convicted by the State Security Court have the cight of only one appeal, to the Court of
Cassation, c-‘vmﬁarcd to two dagrees of appeal (belore an appeals conrt and then the Court of
Cassation) ' v those convicted by ordinary criminal courts. This means that the d¢«fendants who
were sentenced to death by the State Sccuvity Court have fewer chances ro appeal than
defendants sentenced to lesrer penalties by regular o inal coure. 1n eddition, a review by the

Gourt of Cassation, while witdoubtedly {mportant in ehtsuring the fower court's interpretation
of the law, is not & substitute for a full-fedged appetl that expmines both the lower court's

factual inferance of guilt or Innocence and its application of the law, Pripciples of equality and

falrness mandate that thoae 1entenceéda to death bhe g'ranted at least as much Oppnrtunlty to
appcal np those sentenced to lessey plllﬂsh!‘l‘ml'1ts. |

Many of those condemned to death claimed 10 bave bedn [orced to support the oncupation, The
court appeared not to take into full conrlderation the s ectul clrcumatances of these defendants,
all of whom risked severe retvibution if they refusetl direct orders from lraql government
officials. The fivst five, for example, being [ragi nadonals and members of the yuling Ba'th

Party, were especially vulnerable to lragi governiment yrcssure and would have probably faced

severe consequences If they had falled to live up to thedr partisan duties &s defined by the Iraq
government. The ten Paleatinian men sentenced 1o dgnth were siinllarly vulnerable since they
belonged to the Arab Liberation Front, a Palestinjan affillate of the Iragl government
Membership in the Ba‘th Parly or the Front was not gonsidered a crime in Kuwalt before the
invasion, and a number of Kuwaitls and rexidents w;:e members or open supporters ol the
Ba'th Party or the Arab Liberation Front. Once Iraqi forces Invaded Kuwsit, tiembers of these
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