THE NATIONAL POLICY ON RESETTLEMENT AND REHABILITATION FOR PROJECT AFFECTED FAMILIES – 2003

Suggested Amendments and Outstanding Issues

The text below, in normal font, represents some of the points on which there was broad consensus during the meeting held in Delhi on 19 November, 2004. Some of the questions that still need answers are listed, in bold, as questions under the section: Some Outstanding Questions. 
Objectives

1. To minimize displacement and to identify non-displacing or least displacing alternatives. [Existing Clause]
2. Also to minimize the direct and indirect adverse social impacts of land use changes due to development and commercial projects and activities (on land, shelter, livelihood, access). 

3. In those rare cases where non-displacing alternatives are not available, to shift from the earlier practice of forced displacement to displacement after prior informed consent.

4. To ensure that all those who are displaced are significantly better off, in a reasonable time frame, than they were prior to displacement.

5. To integrate rehabilitation concerns into the development planning and implementation process.

6. To ensure that that the weaker segments of society, especially members of scheduled castes and scheduled tribes, are treated with special concern and sensitivity.

Some Outstanding Questions:

a. What should be the title of the policy? Should it be National Development Planning, Displacement and Rehabilitation Policy?

b. How do we define what is meant by “significantly better off”? What should be the time frame for this being achieved?

Scope

7. This policy is applicable to all individuals, families and communities that are either physically displaced from their homes or whose livelihood activities or access to natural and common resources is adversely affected because of the application of policies and laws or the location of development and commercial projects or activities, resulting in land use changes. This would specifically include people being displaced from forests, national parks and sanctuaries and urban areas. 
8. This policy will be applicable to all on-going and future displacements, and retrospectively to displacements that have taken place within ten years prior to the date of this policy, irrespective of the number of people affected.

9. For purposes of this policy, every major adult member, her or his spouse, including minor children below the age of 18 years, would be considered a family. The definition of PAPs who are entitled to receive compensation must include the land-less, those who are tenants, agriculturists, adult unmarried daughters and sons, widows, divorcees and women abandoned by their families. All those affected by any of the works or activities related to the project must be treated as PAPs. 

Some Outstanding Questions:

a. How does one distinguish between a partially and a fully affected family? What would be the cut-off?

b. What would be the definition of a family? Are unmarried/single adults to be one family or half a family?

c. What would be the definition of displacement and project affected person/family? What sorts and quantum of effects would trigger the provisions of this policy? What about, for example, distant subsequent pollution? 

d. How do we differentiate between those having “legal” rights and assets, and those not having legal papers and titles?

Social Appraisal and the Planning Process

10. Each project or activity potentially involving displacement needs to be justified from the social perspective. The “public purpose” or “public interest” that is quoted to justify the project and the displacement must be subjected to a very thorough scrutiny.

11. All potentially displacing projects and activities will need to obtain, prior to initiation of work or investments, statutory clearances from the social angle, similar to the statutory clearances being given from the environmental angle under the Environment (Protection) Act of 1986.

12.  Such a clearance should only be given when it is established beyond reasonable doubts that displacement of people is essential for the proposed project (or activity); that there are no non-displacing options possible; that the project, nevertheless, involves the smallest extent of displacement necessary; that despite the displacement involved, the project is viable; and that the process of rehabilitation and compensation is in keeping with government policy. 

13. The assessment of a specific project or alternative must be preceded by a needs assessment involving a participatory process by which each of the strategies available to meet a specific social and/or economic need are assessed, with the active participation of the affected communities, to identify the optimum strategy. Once this optimum strategy has been identified, then the alternatives available within the strategy (for example, alternate locations, alternate designs, or alternate technologies) are assessed, in a participatory manner, for determining optimality and viability. 

14. The final decision is taken only on the basis of an informed consensus among the affected communities. 

15. Full transparency and an obligation to reach information to all concerned in a manner and form that is comprehensible to them. 

Some Outstanding Questions:

a. How can the integration of rehabilitation concerns into development planning be achieved?

b. Can we have a legally binding class benefit assessment also, based on which the project can be considered for social clearance?

c. How does one define “public purpose” and “public interest”? How can one measure them?

d. How does one define “public enquiry”?

e. How can one ensure that the application of these justifications can be challenged in a court of law?

f. How will one operationalise “prior informed consent”? Would it be aggregate of individual consents or collective consent? And, if collective, what percent – what happens to minorities? What would be the pre-conditions – how does one make sure that it is “prior” and “informed”? Is there a veto power?

g. Will people have the right to withdraw “prior informed consent” if they think the agreed to conditions are being violated? If not, what is its value? If yes, then could it lead to blackmail?

h. How can one operationalise a needs assessment, especially for policies and technologies?

i. At what point and in what manner does public involvement start in the planning process, and when does the involvement become the mandatory seeking of consent? 

j. Would the rehabilitation package be subject to negotiation, the policy prescribing only the minimum? 

k. If so, would not that give an advantage to those communities that have negotiating skills and strength?

l. Would this not lead to a tendency to shift displacing projects to areas where the weakest segments of society, with little negotiating strengths, are located?

m. However, if there is no negotiation possible, then how can one work towards consent?

Implementation

16. Timing of different phases in a manner that ensures minimum trauma and deprivation to the affected communities.

17. Except for major capital investments, development and welfare services in the affected areas must continue as normal, as long as families continue to live in those areas. In fact, the families likely to be affected would be given highest priority in all beneficiary-oriented programmes even in the affected areas.

18. Any land which is acquired but remains unused for the project will be offered to landless displaced families, with a nominal cost recovery (since the rest of the compensation can be for the sufferings borne) and cannot be transferred to another public or private interest without consent of the oustees.

19. It must be ensured that no individual family is displaced more than once, within 2 decades, on account of any developmental project or acquisition of land for public purpose. In case such displacement is absolutely necessary, the entitlement of benefits under all packages shall be doubled. 

Rehabilitation Package

20. Invariably land for land, and land for all tribal families and for all landless families displaced by dams.

21. Valuation of assets at actual market rates prevailing outside the project area.

22. Also, not only should assets be compensated for, but lost livelihoods and lost opportunities should also be compensated for and replaced. Common resources and amenities lost because of the project must be adequately and appropriately replaced. This is especially important in order to prevent conflicts with host communities, whose common resources would otherwise be under pressure from the PAPs. 

23. PAPs should be made beneficiaries of the project and should be shareholders in the process of development.

Some Outstanding Questions:

a. Can we make the viability of the rehab package, in terms of the availability of physical and financial resources, a condition of clearance?

b. How do we operationally define “PAPs having the first right on the resources” or in what ways do we envisage that they should benefit from the project?

c. Should direct purchase of land for the displacing project/activity, and for rehabilitation, be encouraged? If so, what then would be the applicability of the rehab package and process?

d. Should the people displaced due to land acquired for rehabilitating PAPs not be treated as PAPs of the project/activity and be beneficiaries of the policy?

Legal Provisions

24. The provisions of the policy must be supported by appropriate legal provisions. For the purpose, the appropriate laws need to be amended and/or new laws enacted.

Some Outstanding Questions:

a. Should one amend the Land Acquisition Act or, given its colonial baggage, repeal it and replace it by a new act?

b. Is it better to have a separate law for displacement or to ensure that the relevant clauses are there in the amended or new LA Act?

c. As displacement occurs on the basis of various laws, which are the laws that would need to be amended, and what amendments would be required in each? Or would the best thing be to put in a blanket clause in the primary law saying that this law overrides all other laws in force?

d. Can one link the policy and the law to Article 21 of the Constitution, thereby giving it Constitutional backing? If so, how?

e. Can one link provisions of this policy, especially those that deal with tribals and members of the scheduled castes, to the provisions and penalties of the laws relating to the prevention of atrocities against scheduled tribes and castes? 

f. Can one make the non-compliance of critical elements of this policy a civil and criminal offence, where civil servants responsible for implementation can be made answerable for lapses?

g. How does one deal with non-governmental acquisition of land?

h. Can the act be so framed that it is binding on all state governments? Can it also be linked to international treaties (ILO 107 convention?) to give justification for the central act?

Institutional Structures

25. Apart from the state commissioners and project administrators provided for in the existing policy, there would be community based institutions for monitoring the process of rehabilitation.

26. The national monitoring committee proposed under the current policy would be replaced by a statutory National Commission on Rehabilitation. This would have the responsibility of giving clearances from the rehabilitation angle and monitoring the progress of the rehabilitation process. It would have the power to suspend or revoke such clearance, to address complaints and to impose penalties. 

Some Outstanding Questions:

a. How can we make the monitoring and grievance redressal institutional structures more community based and sensitive to community concerns?

b. How can we ensure that the people in the various institutions are the right sorts, and that they are answerable for their actions and non-actions to the affected people also?

c. How do we ensure that the proposed National Commission on Rehabilitation has adequate authority and does not go the way of many other commissions?
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