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Background


The Ministry of Environment and Forests, Government of India, put a draft policy on the environment on its web site in August 2004 and invited public comments. Meanwhile, the NAC had received requests from several NGOs and environmental and social activists from all over the country to review the draft policy as it was perceived by many to be very problematic. These NGOs and individuals had raised various objections and offered suggestions relating to the draft policy. The breadth of the objections as well as the fact that they emerged from all over the country and through several well-known individuals and organizations in civil society, prompted the NAC to examine the suggestions and points raised. 





Subsequently, after examining the issue in some depth, the NAC held under its auspices two consultation meetings with representatives of some of the NGOs and of the Ministry of Environment and Forests MoEF). The first of these consultations was organized in the offices of the MoEF on 15 February 2005. A memo on this consultation, by Jean Dreze, who was the only member of the NAC who attended, is annexed. 





The second consultation was organized at the NAC office on 8 April 2005. This was attended by various NGO representatives, representatives of the MoEF including  the Secretary, Dr. Pradipto Ghosh, and Madhav Chavan, Jairam Ramesh, Jean Dreze, and Aruna Roy (Members), and Arun Bhatnagar (Secretary) and other staff of the NAC. A list of participants is annexed.





What follows is a brief report of this second consultation.





The Second Consultation


It is evident from the deliberations which took place that the issues being raised by the NGOs and prominent individuals are not without basis and have merit. The issues relate both to the process followed to ensure the required degree of consultation for an important wide ranging policy, such as this one, which impacts multiple sectors, as well as substantive ones relating to the content and structure of the policy. 





Though, during the second consultation, the MoEF representatives, specifically the Secretary, agreed to review some of the issues raised and to consider making the required changes, on many other issues the Ministry did not appear to be willing to take on board the objections and suggestions. Perhaps the most worrying aspect of the draft policy was that in some areas it seemed to ignore, or even be in conflict with, the Common Minimum Program of the Government and as such not in line with the current priorities. This seemed to be the case in matters related, for example, to tribal rights and the right to information. The MoEF did not seem to adequately recognize this and perhaps the reason why the draft policy did not reflect the stated priorities of the current government was that the policy was actually drafted before the current Government came to power and formulated the CMP.





Given the inherent problems with the draft policy, perhaps one of two strategies can be adopted:





a)	That the existing NEP draft incorporate the changes suggested and be recirculated for comments.





b)	That the NEP in the current state needs to be revamped and reformulated, since the problems could be termed as structural as well as fundamental, and can only be effectively captured in an entirely new draft. 





This second approach would require an exercise which can take the existing draft policy as one of the inputs, but one which needs to be redrafted substantially and recirculated for detailed consultation at the local community  as well as national levels in English as well as other national languages.





It would appear, given the broad nature and importance of such a policy as a key guidance document to define ‘sustainability,’ and its multi-sector impacts, that the latter path may be more effective as well as efficient to achieve the required results. Incorporating the comments in the existing draft may not be possible, since major reworking may be needed. In the larger scheme of things if there is additional time needed to undertake this exercise fruitfully, (could be upto six months) this in itself may not be a serious consideration, especially as various policies on the environment already exist, including the very comprehensive “National Conservation Strategy and Policy Statement on Environment and Development” of 1992 .





However we would strongly suggest that in no case should the existing draft policy be ‘corrected’ and be approved without being opened out for detailed consultations at all levels before being approved by the cabinet.





Some of the reasons for the above observations are summarized as below.





Outstanding Issues


In a policy such as an environmental policy, which impacts on a wide variety of sectors, framework issues are critical. These have not been adequately addressed. Some examples include:





a)	Role of environment in sustainable development: Since the relationship with the environment would impact local issues of livelihoods and equity, besides conservation and clean industrial development, this relationship needs to be articulated with some degree of clarity. There is also a lack of ‘ethical’ and ‘cultural’ considerations, or the inclusive role of ‘man’ in ‘nature’ which have governed environmental interactions in our society for centuries, which are not recognized. The draft essentially seems to approach the issue from a ‘cost’ and ‘economic’ perspective, seemingly at the expense of other core values. The two aspects need to be integrated to arrive at more’ sustainable’ approaches.. This would essentially translated into a long-term vision of the environment with a clear structure of governance of natural resources and the environment.





b)	Role of Women: Despite the immense amount of literature and understandings  on the role of women in relationship with the environment, as well as differtential impacts on them, or the need for gendered perspectives per se, this aspect has been almost totally ignored in the draft policy. MoEF has however admitted that it will integrate this aspect; the revised version needs to be seen to assess how adequately this has been done, since this needs to be integrated as a perspective and not only as an item. 





c)	Impacts on children: The special impacts on children from degraded environements as well as new forms of toxicity, also are unrecognisedunrecognized in the draft policy.





d)	New Institutional Structures and Right to Information: It has been widely recognized now that improved governance, including environmental governance needs system accountability and a clear enunciation of rights and responsibilities of all stakeholders. The interphase between these stakeholders have to be clearly defined and made accountable and effective. This upcoming institutional framework can only be actualized through mechanisms such as ‘right to information, liability of the polluter, ensuring local governance at the gram panchayat level etc. No such new institutional mechanism has been proposed in the draft, and it appears to go along on already existing mechanisms which have been the cause of past failures. MoEF has agreed to incorporate aspects of PESA and other decentralisation mechanisms; this needs to be assessed in the revised version. 





e)	Relationship with other policies and to existing reviews of aspects of environmental policies: The policy needs to present at least a broad understanding of how it stands in relation to other existing policies, including upcoming ones such as the ‘employment guarantee scheme.’ Without this, there is considerable scope for contradictions or differences in interpretation over which policies over-ride which others, as has happened in the past. Also there have been a series of reviews already done of the policy/laws which need to be accounted for in any new draft.





f)	Decentralization, and local rights: It is now well accepted that local governance and community based management of natural resources, control over common property, citizen’s right to information, mechanisms of transparency and accountability are key to improved governance per se. An example of this are people living in ‘Protected Areas (Pas). These focuses need to be clearly recognized in any new policy document.





g)	Regulation and Market Based Instruments: The policy is suggesting mixing mitigating pure regulatory measures for industrial pollution with market based instruments. While this itself is a welcome step, it is not recognized that the new framework will also need new governance accountability. Here the issue of Right to Information is poorly recognized as a key way of introducing citizen’s role in ensuring accountability  sustainability in this area. The issue of Right to Information needs to be central to the policy as a key institutional mechanism.





h)	Libality issues: Similarly the role and responsibilities of all the key stakeholders need to be spelt out. This include besides the state and the citizenry, also the corporate sector. The policy is sorely lacking in this aspect, and issues of corporate liability, polluter pays, preventive principles (avoiding pollution) are not adequately addressed to help drive cleaner development processes, which are basis of these interlinked principles. In fact  corporate responsibilitesresponsibilities are not enunciated in the draft policy.''(Ravi, polluter pays is addressed, you will need to say why it is not adequate?). For example the ‘polluter pays’ principle cannot be construed to imply that any pollution is acceptable provided  it is paid for. This principle needs to be read along with the ‘pollution prevention’ and absolute and strict liability principles, where paying for the pollution is the final step, and needs to not only be borne by the polluter but also be such that it restores the ecosystem to its ‘natural’ state. This has also been enunciated in various judgements of the Hon’ble Supreme Court.  





This becomes very important in the high economic growth we are expecting, and the opportunity for the growth to be ‘clean’ rather than polluting and irreversibly environmentally degrading.





i)	Environment Impact Assessment Processes and Procedures: On similar lines, much stronger and clearer processes to ensure that EIAs (environmental impact statements) and environment clearances are carried out in robust, honest, in-depth, and transparent manner, need to be proposed (related to Section (5.1.2(i))of the current draft). The EIA is the sole document which needs a ‘environmental’ and ‘peoples’ acceptance of siting for  new industrial projects or expansions of existing ones and is where many issues need to be addressed to ensure ‘sustainability.’ However there have been several conflicts of the purity of the process, or the authenticity of the documents, besides dilutions of the process itself, and extremely weak clearance and monitoring structures, leading once more to issues of accountability and governance. This process needs to have strict accountability and transparency, and some suggestions related to creating a separate body of certified professionals to undertake this. Issues of separation of the EIA professional, from the project proponent, also merit a detailed examination. The current draft’s citing of the Govindarajan Committtee’s conclusions seem to point to EIAs being a stumbling block to ‘development’, whereas what is much more blatant is the way in which EIAs and clearance procedures are repeatedly shortchanged to enable projects to be cleared without ensuring that they are environmentally sustainable and viable. The NEP needs to clearly point to these lacunae, and point to ways in which to remove them, to strengthen the process. 





j)	 On similar lines, much stronger and clearer processes to ensure that EIAs ( environmental impact statements) and environment clearances are carried out in robust, honest, in-depth, and transparent manner, need to be proposed (related to Section (5.1.2(i))of the current draft). The EIA is the sole document which needs a ‘environmental’ and ‘peoples’ acceptance of siting for  new industrial projects or expansions of existing ones and is where many issues need to be addressed to ensure ‘sustainability.’ However there have been several conflicts of the purity of the process, or the authenticity of the documents, besides dilutions of the process itself, and extremely weak clearance and monitoring structures, leading once more to issues of accountability and governance. This process needs to have strict accountability and transparency, and some suggestions related to creating a separate body of certified professionals to undertake this. Issues of separation of the EIA professional, from the project proponent, also merit a detailed examination. The current draft’s citing of the Govindarajan Committtee’s conclusions seem to point to EIAs being a stumbling block to ‘development’, whereas what is much more blatant is the way in which EIAs and clearance procedures are repeatedly shortchanged to enable projects to be cleared without ensuring that they are environmentally sustainable and viable. The NEP needs to clearly point to these lacunae, and point to ways in which to remove them, to strengthen the process. 








k)	Past failures and Impacts: The impact of environmental degradation in the past three decades in particular on both ecological as well as human health is very poorly and sparsely documented in the country. This impact needs to be very clearly mapped out through commissioning special as well as routine studies to create an adequate database for corrective action. Currently the lack of such data is used for denying the problem rather than mitigating it, and has become a way for inaction. 








Recommendations:





(I have mostly taken from my earlier note, with some minor revisions)





Process





a)	The revised or rewritten draft NEP should be made public again, not only on the MoEF website but through other means, including hard copies of translated versions; 


b)	Consultations should be organised in some parts of the country, with various sections of society; in particular, a sample of local communities need to be consulted after providing them translated versions; 


c)	Another round of revisions needs to take place after this, before the draft is sent to Cabinet. 





Substance





1.	In the strategy sections relating to decentralisation, clearly incorporate the need for community control over common property resources, including those currently within the ownership and control of government departments. Also, here, explicit mention of the need to devolve power to panchayats and gram sabhas, including through the mechanisms of panchayat laws including PESA, should be made. 


2.	Articulate clearly, in the introductory sections, where the NEP stands vis-‡-vis other environment and non-environment policies, especially whether it over-rides these. Also, clearly state what reviews of past policies have been referred to, and how the results of these reviews have fed into the NEP.


3.	Clearly state in the pre-ambular text that the process of development as it stands today, needs to be radically re-oriented, to confirm to ecological and equity principles; and in the strategy sections, indicate how this is to be done. 


4.	Where-ever stakeholder partnerships or participation is mentioned, clearly discriminate in favour of local communities, and within these too, disprivileged sections. 


5.	Explicitly integrate an ethical perspective in the principles and strategies, stating that nature has to be conserved for its own sake, and that humans are part of nature and not separate from it.


6.	Spell out the principles by which entities of “incomparable value” would be defined (e.g. non-replaceability, uniqueness, heritage value, etc), and the process by which they would be identified at the national level; and delete any possibilities of making exceptions to the principle of not damaging or destroying such entities.


7.	Provide explicit importance to cultural dimensions of the environment, including (in the preambular sections) the need to respect and promote India’s long traditions of relating to nature, and (in the strategy sections) the need to integrate and respect the cultural value of  nature in decision-making with as much weightage as economic and other values.


8.	Explicitly provide for citizens’ “Right to a Healthy Environment” along with other principles.


9.	Any recommendation on “liability”? Suman had said that with GMOs, liability should be absolute, not only strict. 


10.	Explicitly state that the EIA and clearance procedures need to be strengthened, that faults of the kind pointed out above (and in our other notes), need to be rectified, that public access to the entire process and all relevant documents needs to be improved and ensured, and so on. 


11.	Explicitly mention that people living within/around all PAs, need to be involved in its management, their rights have to be respected and dealt with in line with the principles of equity and conservation, etc. Also, clearly state the need to recognise and support community led initiatives for conservation and sustainable resource management, without imposing government structures on them. 


12.	Instead of considering JFM to be a solution for the whole country, recommend a diversity of institutional arrangements, legally sanctioned, as appropriate for each local cultural, ecological, and social sitution; including respecting and building on existing community institutions that are sustainably managing the environment. 


13.	In all the text on regulatory and institutional mechanisms, the rights of citizens through information access and action be spelt out, while also the responsibilities of the polluter towards the citizenry be spelt out. Institutional structures that can centrally involve citizens, and ensure transparency and accountability, need to be spelt out.


14.	Incorporate an explicit citizens’ right to information on all aspects of the environment (and not simply public access to pollution data).


15.	State that the gram sabha, not the panchayat, needs to be critical unit of decision-making. 


16.	Strengthen the scientific basis of the sections on conservation, including through clear demarcation of ecosystem-wise strategies, removing the bias towards forests and providing equal weightage to grasslands, marine areas, deserts, and other natural ecosystems.
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