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1. Background

Democratic governments the world over guarantee all people who live within their boundaries essential basic rights. India has taken the lead in legislating socio-economic rights like the right to education as legally enforceable fundamental rights. The Constitution of India envisaged free and compulsory education for all the children within ten years of the promulgation of the Constitution. The Indian state finally legislated The Right of Children to Free and Compulsory Education Act in 2009 (referred to in this note as RTE or ‘the Act). However, the actual realization of these fundamental sets of rights, especially by children of powerless and marginalized communities, remains limited and problematic, requiring special provisions for such children.
The Government of India, through SSA and other initiatives, has been able to work with state governments and citizen groups to expand significantly the availability of primary schooling closer to most children in the country in the last years. The experience of RTE in the last two years, however, makes it is clear that from across the states that there remains a core of excluded children who even a more expanded network of schools would not be able to bring into school, without very special efforts. These are children who survive in most difficult circumstances, and face formidable barriers in accessing schooling- barriers and challenges deriving from the specific nature of their vulnerability, exclusion, social and economic conditions. Such barriers compel the child to stay away from school, or drop out of school, with an inability to continue education.
Among the children who face considerable and often herculean barriers are children without adult care and protection, such as the children who live and eke out a livelihood on streets of urban India; children whose childhoods and dream of education are lost in labour in the mines, kilns, agricultural fields, factories and home-based work; children who are disabled and often find it difficult to access, keep up and continue education; children belonging to stigmatized parents and face deeply entrenched discrimination such as those with HIV/AIDs, or those engaged in manual scavenging, sex work and so on; children living in conflict zones and affected by conflict; and also children whose parents lead nomadic and semi-nomadic lives.

The passage of the Right to Education Act provides a platform to ensure every child’s right to quality elementary education and to reach the unreached child, with specific provisions for those who have a ‘disadvantage owing to social, cultural, economical, geographical, linguistic, gender or such other factors.’
 
There are 81.5 1akh out of school children in the country, according to figures reported by the Minister for Human Resources Development on 24 August 2011. While there are no reliable estimates for each category of excluded children, experience of educators, activists and governments highlights that the numbers could run into several hundred millions. For instance, it is estimated that by UNICEF that there are 28 million child labourers in India between the ages of 6 -14. As of August 2010, according to UNHCR at least 650,000 people are internally displaced due to conflict in India. Considering the widespread nature of conflict in 180 districts across the country, the population including children affected by conflict and conflict related displaced could be in millions. NCPCR estimates that 40, 000 children in 7 districts of Chattisgarh alone are out of school. The numbers of children out of school on account of conflict could run in several hundred thousand. Delhi alone is home to more than 51,000 street children, and the numbers are only expected to grow.

Barriers faced by such children are manifold. Children engaged in labour, for instance, are expected by their own families to be at work and not in regular school, and with long hours of work which is physically, emotionally and mentally draining, even if there are provisions to attend schools after work or during a part of the work. So long as the work exists it is difficult for a child labourer to attend schools. And often schools are just not available where the children live and work. Several hundred thousand children who together with their families live and work in brick kilns of India find it difficult to access schools – even if those are located near the kilns. Children of stigmatized parentage face societal and educational exclusion. The unjust stigma of their parents is transferred to children in the shape of multiple discriminations heaped on them – in school and outside school. Where protection, facilitated access and trauma counselling is not available, children living in conflict zones are not able to access schools out of fear and insecurity. 

‘Enjoying’ a right to education and a childhood in school, for the most vulnerable of our children, is dependent on how the ‘enabling necessary but not sufficient conditions’ are met. These are fundamental and crucial for the child to continue in school. Therefore continuation of vulnerable and disadvantaged children in school is dependent on realization of other rights such as nutrition, food, shelter, security, health care etc. Most of the latter are unrealisable and are not treated as justiciable fundamental rights in our Constitution. This has been a large stumbling block and a reason why an excluded child grows up to be an impoverished adult. 

Since they are the most vulnerable of our children, ensuring the rights of these ‘last’ children should be the first obligation of every Government. This is the foundational premise of our welfare state, at the service of its own people. In order to ensure right to education of the deprived group of children it is necessary that special efforts are made including changes/amendments in the provisions of not only the RTE Act and Rules but also others like Child Labour Act, JJ Act, etc, changes in the existing policies, programmes and schemes and launching of new policies, programmes and schemes. 

2. Changes in Statute, Rules or Schedules

Before we consider the specific proposals for ensuring greater legal inclusion of vulnerable children in RTE, the question arises which is the best path to secure this. There are many options:
i. Amendments in Rules: However the statute provides only limited powers to the central government to issue Rules, only to govern schools run by the Central Government, or for UTs. For the rest, the Centre can only issue suggestive Model Rules, but the experience with Model Rules so far has not been encouraging.

ii. Provisions in Framework: MHRD has developed an excellent SSA Framework for Implementation: Based on the RTE, which in fact contains many of the suggestions contained in this paper. However, this framework does not have the force of law. It is programmatic guidelines, and to rely on these alone for the excluded child would compromise their legally enforceable right to education.

iii. Amendments to Schedule:  RTE contains a Schedule which details Norms and Standards of a School. Schedules are procedurally simpler to amend, and some of our proposals relate to amending (adding to) this Schedule.

iv. Central Guidelines: Section 35(1) of RTE empowers the Central Government to issue guidelines to the appropriate and local governments for the implementation of this Act. Many of the proposals in this paper could appropriately be for Central Guidelines under this Section 35(1).
v. Amending the Act: In a few instances, we will propose amendments to the Act itself. We recognise that this is a cumbersome process. But we feel that this Act is not for one or two years, but for one or two generations, therefore we should not flinch from changes where absolutely necessary. 
3. Specific Proposals
a. Definition of Disadvantaged Children and Children Belonging to Weaker Sections
The Right to Education Act, in section 2 (d) defines a child belonging to disadvantaged group as
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Thus the definition and identification of a child belonging to the disadvantaged group is left open to notification by the appropriate government. There may be diverse social and cultural barriers specific to certain regions; therefore this flexibility for appropriate governments to notify disadvantaged groups is justified and should be retained. But the large categories of excluded children included in this note face several common barriers in most parts of the country, such as child workers, street children or disabled children. Their specific notification as disadvantaged groups cannot be left to appropriate governments choosing to notify them. (The experience of implementation of RTE Act has been that several of these groups have not been notified by many appropriate governments). 
Education is a concurrent list subject. Section 2 (d) should be amended to include large categories of disadvantaged children, who may be found in all or several states. These include disabled children, working child, urban deprived children on the street, migrant children, children in conflict regions, children of manual scavengers, children of sex workers, children affected and infected by HIV/ AIDS, and other similar groups of children. 

The definition of the ‘child belonging to weaker sections’ in Section 2 (e) is restricted to ‘a child belonging to such parent or guardian whose annual income is lower than the minimum level specified’. There is considerable experience which confirms that it is very difficult to accurately and transparently establish the income of households which are in the informal sector, therefore this definition is likely to be misused rampantly. (It may be borne in mind that the 25% reservation in private schools is applicable to this category of children). It is also widely accepted that poverty results not just from low incomes or consumption, but a range of other social disadvantages and low capabilities. Therefore the definition under 2(e) needs to include clearly defined categories of children, identifiable by verifiable and transparent criteria, such as children of single women, children who are residents of slums or homeless, children who parents are landless or small farmers, artisans, rag-pickers, rickshaw-pullers, casual daily wage workers, domestic workers, DNTs, Muslims, etc. 
This Section has already been amended by Parliament give ref to specifically include disabled children.
b. Mapping of disadvantaged children: 

Current RTE Model Rules, 2009, outline the following process for mapping of disadvantaged children under Part III of the Rules on Duties of the State Governments and Local Authorities: 
‘For the purpose of determining and for establishing neighbourhood schools, the State government/local authority shall undertake school mapping, and identify all children, including children in remote areas, children with disabilities, children belonging to disadvantaged groups, children belonging to weaker sections and children referred to in section 4, within a period of one year from the appointed date, and every year thereafter’ 

The following Central Guidelines under Section 35(1) of RTE are proposed to ensure the following: 
1. This mapping should clearly identify each of the categories of disadvantaged children, and clearly map the specific barriers that each of these face in accessing their right to education, and the steps required to overcome each of these barriers. 
2. Special care should be taken to identify all children from disadvantaged groups, including working children at farms, constructions sites, brick-kilns, eateries, factories, domestic workers etc; street children and children of families living in the open and by road side; disabled children, etc.   
3. This mapping should be undertaken in close coordination with PRIs, Urban Local Bodies, SMCs, functionaries of the women and child and labour departments, local colleges of education, social sciences and social work, youth and women’s groups, and organisations working with disadvantaged groups of children, or their families, such as disability collectives, collectives of persons living with HIV AIDs and leprosy, sex worker collectives, organisations working with child, bonded and migrant workers, etc. 
4. The data so collected should be placed in the public domain, except for categories of children, revealing whose identity could invite further stigma or exclusion (eg. children of sex workers, manual scavengers, HIV Positive Children and others) 

5. Identification and definition of ‘out of school children’ needs to be broadened to include children who never attended school, may have attended school but dropped out after few months, or may be absent for long periods. It should try to map reasons not just for never enrolling, but also for drop-outs or long absences, so that these causes and barriers are also clearly identified.

6. Each neighbourhood school must develop a clear plan for overcoming the barriers to entering and remaining in school which the mapping process identifies.  Admission and retention data should be disaggregated at all levels from school level and above to separately identify the admission and retention of every category of children identified to be disadvantaged under Section 2 (d).

c. Complementary Rights to Free and Compulsory Education for All
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3.(7) Every child of the age of six to fourteen years shall have a right to free and
compulsory education in a neighbourhood school till completion of elementary education.

(2) For the purpose of sub-section (/), no child shall be liable to pay any kind of fee
or charges or expenses which may prevent him or her from pursuing and completing the
elementary education:

Provided that a child suffering from disability, as defined in clause (7) of section 2 of
the Persons with Disabilities (Equal Opportunities, Protection and Full Participation)
Act, 1996, shall have the right to pursue frée and compulsory elementary education in
accordance with the provisions of Chapter V of the said Act.




The right to education of a child is indivisible and inseparable from her other basic rights, such as the rights to protection, food and nutrition, health care and shelter. It is impossible for a homeless street child, for instance, to access her right to education as envisaged under the RTE, unless she is in a safe and protected home, is well-fed and nourished, and her physical and mental health is taken care of. 

For children who are not ‘disadvantaged’ or belonging to ‘weaker sections’ under Sections 2 (d) and (e) of the RTE (hereafter described as disadvantaged and poor children), it can perhaps be reasonably assumed that the complementary rights to the right to education of the child - the rights to protection, food and nutrition, health care and shelter – will be realized by the family. But this assumption is ill-founded for disadvantaged and poor children.   
There is need for an explicit recognition under the Act that the necessary but not sufficient conditions for any child to access her right to education, is her fulfilment of other basic rights of the rights to protection, food and nutrition, health care and shelter. 
Unless this is done, the right to free and compulsory education of disadvantaged and poor children will remain only on paper. 
In a practical sense, it should be recognised that for certain categories of disadvantaged children - like children without adult protection like orphans and street children; and children of migrants and nomadic communities; internally displaced children and children in some conflict areas; or children of remote tribal communities – it is impossible for these children to access their right to education without safe residential hostels or schools. This right of these disadvantaged children to residential schools, and not just neighbourhood day schools, needs to be written into the RTE specifically, otherwise it will not be a legally binding and enforceable right.     

d. 25% reservations of seats for disadvantaged children in schools
25% of the seats in government aided schools can be reserved for free and compulsory education, for which the government pays the schools on per seat basis. 

[image: image3.png]RESPONSIBILITIES OF SCHOOLS AND TEACHERS
12. (1) For the purposes of this Act, a school,—

(a) specified in sub-clause (/) of clause () of section 2 shall provide free and
compulsory elementary education to all children admitted therein;
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as its annual recurring aid or grants so received bears to its annual recurring
expenses, subject to a minimum of twenty-five per cent.;

(¢) specified in sub-clauses (iii) and (iv) of clause (n) of section 2 shall admit
in class T, to the extent of at least twenty-five per cent. of the strength of that class,
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The Act provides for reservation to children of both socially disadvantaged (under 2(d)) and poor (under 2(e)) households. However, this provision in effect gets limited to children from low income households, because there is no explicit mandate in the Act to prioritise the children from disadvantaged groups who are most vulnerable and hard to reach. Children who belong to low income families would usually be with parents, many of whom would be motivated to apply for admission to high income schools. On the other hand, disadvantaged children are by definition difficult to reach, and would either not apply for admission to these schools, or if they did, would lack the social capital to pursue their application.
It is proposed that Central Guidelines are issued to the effect that disadvantaged children who bear multiple burdens of poverty and exclusion should therefore be explicitly prioritized for this facility under Section 12(e), to the extent of at least 50% of all reserved seats in private schools.

There is also the problem of defining the ‘neighbourhood’ of several disadvantaged children. In our experience, most schools do not accept street children in their definition of children from the neighbourhood. The same would apply to children of homeless families and ‘illegal’ slum settlements, child workers, migrant children such as in brick kilns, eateries and factories, and children who are displaced by conflicts from the places of their origin. Therefore for these categories of children, the Central Guidelines should provide an exception from the general requirement that they are resident in the neighbourhood.
e. Strengthening capacities of schools, teachers and local authorities to address the special needs of disadvantaged children
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Section 4 of RTE, and Model Rules 3(1)
 provide an important and laudable framework for preparing an out-of-school child from a disadvantaged background for inclusion in mainstream schooling. However, these need to be further sharpened in the following ways:
1. It should be clarified in Central Guidelines issued under Section 35(1) that the special training class for out-of-school children should be provided in a class within the same school, and run at the same time as regular classes, except when it is being provided in residential premises; and the child should otherwise be fully integrated with other activities of her or his age-appropriate class, such as sports, extra-curricular activities, and mid-day meals.  

2. Teachers should be qualified and experienced and special training should be provided on counselling and support of these children. The teachers should get better remuneration. 
3. It should be mandatory duty to continue to provide free remedial educational support both to children from disadvantaged groups (under Section 2(e)), and to children who are admitted under 25% quotas in private schools.

4. Learning and counselling support from the STP should be a continuous process as mainstreamed children an children admitted under 25% quota might face many coping and integration problems. There should be a continuous support/enhancement extended to the integrated children to ensure their retention as well as improved performance in the school. This should be conducted within the school premises as an essential follow up activity.

5. The design and curriculum used to support the special training needs has to be contextualised with a view on the specific barriers, challenges and therefore the special training, learning, counselling and mentoring needs to the excluded children such as those with disability, those affected and infected by HIV AIDs, those subjected to stigma, and children living in conflict zones with fear and insecurity.  

f. Norms

The Act includes a Schedule prescribing mandatory norms for day schools, but not for residential hostels, residential schools, and Special Training Centres, both residential and non-residential. This indicates a tacit bias against disadvantaged children who depend on such facilities. Additional Schedules need to be added to the Act to prescribe norms for these educational facilities relevant for disadvantaged children.
g. Excluded and Disadvantaged Children and Admission to Schools

One of the major barriers which exclude poor and disadvantaged children from school admission is the requirement of documents. Section 14(1) of the Act is very progressive in that it categorically states that lack of age-proof will not be a bar on a child’s school admission. 

However, the spirit of this Section is substantially subverted in the Model Rules 9, which provides that ‘Wherever a birth certificate under the Births, Deaths and Marriages Certification Act, 1886 is not available, any one of the following documents shall be deemed to be proof of age of the child for the purposes of admission in schools – (a) Hospital / Auxiliary Nurse and Midwife (ANM) register record; (b) Anganwadi record; or (c) Declaration through an affidavit of the age of the child by the parent or guardian. However, for guardians of many of the disadvantaged children, producing even these documents may be an insurmountable barrier, or at least a major disincentive to sending the child to school. Their settlements (such as urban homeless settlements , illegal slums, or dalit settlements or forest villages, may also neither have sub-health centres with ANMs, or anganwadis, therefore such documents may be impossible for them to secure. School are also known to continue to demand other documents, such as address proof, which is impossible for a homeless person, or the resident of an ‘illegal’ slum.

Therefore Central Guidelines under Section 35(1) need to be issued to clarify that ‘No child shall be denied admission in a school for want of age proof, or any other certification or documents. In case a self-affidavit is required, it will be the duty of the school authorities to prepare and certify the self- affidavit of the applicant’. 
As already noted, Section 4 of the Act provides for direct admission of out of school children in age–appropriate classes. However, many of these children who belong to disadvantaged groups are unlikely to enter school on their own, merely because they have the right to do so. There is need for them to be actively mobilised though community processes, but these are not indicated in the Act or Model Rules, nor is it made clear that this is part of the responsibilities of the appropriate authority. This duty of appropriate governments to actively mobilise out-of-school children to enter school must be indicated in Central Guidelines under Section 35(1), and the process for this elaborated.

h. Establishment of Schools under the Act by the appropriate authority
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While the Act establishes the duty of the appropriate government to establish neighbourhood schools, and sets a time frame for discharge of this duty, there are no accountability mechanisms in case any of the duties mentioned in section 6 are not carried out. These need to be incorporated. 
In addition, in urbanizing India, where private developers have acquired large portions of land and are setting up new residential areas, they often do not earmark appropriate spaces for education facilities which the disadvantaged child residing in that neighbourhood or children of economically weaker sections residing in the neighbourhood, can access. The following Central Guidelines should be issued under Section 35(1): ‘Provided that in new residential colonies being set up after the Act having come into force, whether by government or private developers, it would be mandatory for the developer to make appropriate provision for land to set up neighbourhood schools in sufficient numbers to accommodate the expected population of children in that neighbourhood, including children of disadvantaged groups and weaker sections’. 
i. Grievance Redressal 

Children of disadvantaged groups and their parents in particular, are the most voiceless and the least likely to secure redressal of their grievances, or violations of their rights under this Act. In consonance with the spirit of ‘protection’ and positive discrimination, the Act or Guidelines must therefore contain specific clauses under Section 32 which mandate that any grievances lodged by disadvantaged children under 2 (d) or weaker sections under 2(e), must be dealt with urgency and priority, and addressed in a time bound manner. It should also make social audits by disadvantaged groups in the neighbourhood of any school mandatory, and lay down procedures for these, under the supervision of the NCPCR and the SCPCRs.
j. Inclusion of Migrant Children

There are an estimated 100 million circular migrants in India, who move away from their area of primary residence for several months year in search of work. Circular migrant workers are typically poor, unskilled and have low levels of education; historically disadvantaged communities like Scheduled Castes and Scheduled Tribes are also heavily represented. There is substantial overlap between migration and child labour, and child migrants form a large part of the workforce in several major sectors such as construction, brick-kilns, small industries, domestic work and farm work
. Children of migrant workers face constant disruption to their education, as they have to drop out of school to accompany their parents and due to a lack of educational facilities in work areas. It is estimated that there are about 6 million migrating children who do not attend school
. 

Measures to enhance educational access for migrant children must also include mapping of migration patterns to locate such children and provide them with the necessary support to enrol in schools and continue their education, as well as greater co-ordination and responsibility sharing between migrant sending and receiving areas. While these enhancements have been proposed under the SSA Framework, implementation remains problematic.

Section 5(1) & (2) (regarding free and compulsory education) and Section 9 (k) (regarding responsibilities of local authorities in the RTE Act) of RTE, outline the responsibility of the authority with reference to facilitating the ease of transfer and migration. However, these are not in themselves sufficient to ensure the inclusion of migrant children.

Migrant child labour and children of migrant parents lose out on education both at their native homeland and at the destination for multiple reasons. These include difficulty in securing admissions mid-session or for parts of the session as necessitated by the patterns of migration, or more generally, changes in medium and language of instruction, lack of hostels facilities in source regions should the children decide to stay back for education when parents migrate seasonally, chauvinistic discrimination in host areas and so on. 

Children of nomadic and semi nomadic communities in addition face specific barriers to education, deriving from cycles of movement, routes of migration, which may not coincide with school cycles and presence of appropriate school infrastructure and other facilities, hostility by native communities etc.

Even if migrating or nomadic parents wish for their children to continue their education when their parents migrate, there are no residential facilities in most villages where they can safely leave behind their children. Ensuring educational access for children of migrants requires interventions in both migrant ‘sending’ and ‘receiving’ areas. There are a number of examples of NGO-managed education initiatives for migrant children. NGOs run residential hostels in the high outmigration districts of Bolangir and Nuapada in Orissa, providing children the option of staying behind and continuing their schooling, while their parents migrate for work. Vikalpa also runs bridge courses for returning migrant children, to help them catch up with missed school lessons. Similar residential programs are being run in Madhya Pradesh and Andhra Pradesh. Initiatives to increase educational access in migrant receiving areas include special schools for children of migrant brick kiln workers in Andhra Pradesh, run by Action Aid and local NGOs. Children in these schools are taught in their native Oriya language in order to overcome language barriers, and are also given a certificate of passing to ensure promotion of the next class in their local schools back home
. Other such examples include bhonga shalas at brick kiln sites and shakar shalas at settlements of migrant sugarcane cutters, both in Maharashtra
, and bhatta schools in brick kilns in Jhajjar, Haryana. 

The Interstate Migrant Workmen (Regulation of Employment and Conditions of Service) Act 1979 does not provide for the rights of children who are migrating with or without parents, including their educational rights.  

The formidable barriers listed above have substantially prevented children of seasonal migrants, nomadic and semi nomadic communities as well as more permanent migrant families to enter their children into mainstream schools, and secure their right to education. 

It is proposed that the following Central Guidelines under Section 35(1) should be issued, to protect and promote the right to education of migrant child workers, and children of migrant and nomadic families.

1. Adequate number of Seasonal Hostels with quality should be provided by the State Government at the source location to children of migrant parents who remain back at their native place when parents migrate.

2. The appropriate authority of the destination state to which the child is migrating, with or without the parents, shall have the responsibility to provide education to the migrating child in the mother tongue of the child, and offer admission to the class to which admission is sought without the requirement of any documents.   

3. Children who travel with their migrant parents need to be admitted in regular schools at the destination site, and must be provided education in the language they were familiar with in the school at the source location. For such children, the state Government at the destination must ensure the availability of food, health and other entitlements and schemes at the destination site. Upon coming back they must be reintegrated to the regular school at the source location. 

4. An interstate coordination mechanism with central involvement should be set up to address the problems of migrant children within the federal framework.

5. Children of nomadic parents should be provided with qualified teachers who travel with the nomads and provide education. 

6. Centre should initiate measures to ensure that all State governments formulate policies on migrant labourers and migrant children, including their educational as well as other related concerns. 

7. Special monitoring committees should be set up by the Government for major migration sectors, like Brick, Mining, Construction, Stone Quarry, Sugarcane, Salt, Plantations etc. A Survey of all migrant worker sites and children leading to their registration at Gram Panchayats should be conducted under the coordination of this monitoring committee, with the technical guidance of NSSO and involvement of ministries of MHRD and Labour and their state counterparts, and a major component of this registration should be to record the children of ages between 6 and 14, so that their right to free and compulsory education can be protected.
k. Inclusion of Street Children 

As per UNICEF estimates, there were 11 million street children in India in 1994, though this number likely understates the true extent of the problem. Besides the lack of access to education, urban street children suffer a significant range of harms, including homelessness, coercion to work in unsafe and demeaning occupations, inadequate nutrition, and mental and physical abuse, as reported in a number of city specific studies
. These concerns are also highlighted in an evaluation study of the Integrated Programme for Street Children (IPSC), the government’s primary intervention programme for street children; more than a third of street children surveyed for the evaluation regarded the lack of proper shelter as a major problem, while more than 20% reported facing a grave injury, disability or disease. Starvation and police harassment were also listed as significant issues faced by respondents. Only about 42% of street children surveyed in the IPSC evaluation attended formal schools
. Street children also face extreme vulnerability due to the lack of responsible adult protection; data from a 2007 study on child abuse in India finds that about 34% of street children surveyed lived away from their families
.

Definition of street children: Three types of children belong to the category of street children. The first is street-living children who ran away from their families and live alone on the streets.  The second is street-working children who spend most of their time on the streets fending for themselves, but return home on a regular basis. The last category is children from street families who live on the streets with their families.

The Central and State Governments should pursue for street children approaches that attempt to secure the rights of the most vulnerable urban child - those who are forced to make the streets and railway platforms their home, and who earn by picking rags, begging or other street based work - by extending to these children voluntary comprehensive care in open residential homes. It believes that a child’s rights to protection, education, food, health care and recreation must be upheld, but in ways that do not take away the freedom of choice of the child, in the ways state custodial institutions do.  

The main strategies of this approach are:

1. Commitment to long term comprehensive residential care: The necessary but not sufficient conditions for street child to avail of their right to education is to ensure that they access first their rights to shelter, security, assured and nutritious food, health care and love. Recognizing that children’s basic needs must be met (i.e. food, shelter, health) before they can focus on education, we must integrate these services into its educational model. This is possible only with residential homes, which should be available to the child for his or her entire childhood and youth. These homes must be open and voluntary, if they are to actually hold the proud and freedom-loving street child. They are ‘homes’, not merely night shelters. A home is a place of security and basic comfort where one resides permanently whereas a ‘night shelter’ provides shelter only for the night and takes no responsibility for the children’s well being during the day. It also accepts that children will work during the day.

2. Model should be large scale and replicable: The aim should be to have strategies which can potentially reach all street children, in the spirit of the constitutional commitment to extend education to every child, including surely those who are most vulnerable, at risk and deprived. This is possible only with literally hundreds of community based residential homes cum hostels for street children in every city and town.

3. Redeploying of public buildings and infrastructure: The severest bottle-neck to such an expansion of networks of residential hostels for urban vulnerable children would be the availability of buildings, because of the high cost of real estate in cities. The government would be able to fund a few ‘model’ hostels if it sets out to build new hostels, but this would not cover the tens of thousands of street children in every city. But most state and local governments have large unused and underutilized buildings and infrastructure, which need to be redeployed or shared with the street children.

a. The best approach (and one that indeed has the potential of enabling us to reach every street child is the share spaces in existing schools, that are vacant maybe 16 hours, and these are the very hours in which a street child is most vulnerable. This is the most economical model. The same building needs only small additions for toilets, bathing places and a kitchen. It also leads to integration, dignity and the learning hands-on of egalitarian compassion and pluralism.

b. But we can also rely on redeploying and refurbishing unused old buildings, with additions and alterations.  The State and municipal governments have many buildings that are unused and under-used which can be allotted and upgraded as residential homes. These can be old school buildings, or other municipal or other departmental buildings. Once refurbished, these homes can in turn serve as schools for children from the surrounding community. 

There is a laudable SSA programme for the education of urban deprived children living on the streets, which provides for conversion of day schools into partly residential schools, by adding facilities for hostels of street children; or building new residential hostels. These residential hostels will also continue to admit as day scholars children from the neighbourhood.  

These residential schools should be flexible and friendly to receive street children, with specially trained teachers, and should run Special Training Centres within the schools to prepare the children to enter their age appropriate classes, either within the same school or in neighbouring schools, as is appropriate. These residential schools should secure the complementary rights of the street child, including the rights to protection, food and nutrition, health care and shelter, and will function for 365 days in a year for children who lack adult protection  
4. Comprehensive holistic educational model: For the street child, the hostel is also their only home, therefore education that a child derives otherwise from family and local community must be integrated consciously into their model. We need to develop methodologies and pedagogies to assist the street child who is now in our care, to best prepare the children for the formal school, for work in the modern economy, but most of all for a happy, healthy, responsible life. Our experience has shown that street children, who have the freedom to leave whenever they choose, need an exciting education programme, which appears to them to be relevant to their lives, before they will start to engage with the learning process. Likewise, we need to develop strategies for healing and building further the emotional and physical health of our children. We need to understand better ways of building contact and trust with the children on the streets, of running homes as places of security, love but also learning for life, and of attracting and supporting volunteers. Life skills education as for instance developed by the Loreto schools could serve as an orientation for this holistic educational model. 

5. Covering every street child a legal obligation: The SSA programme is currently an optional programme for state governments which choose to apply for these. This is not legally tenable, because the street child enjoys an equal right to free and compulsory education, as do children with families and homes. Therefore it should be made mandatory for all appropriate governments to map the numbers and locations of street children in every city, and provide in these locations sufficient numbers of residential hostels, in running schools or independent buildings, as is considered suitable by the appropriate government, to ensure that all street children secure their right to education and complementary rights within a pacified maximum time-frame of three years. Central Guidelines under Section 35(1) should be issued to all appropriate governments to make a plan for opening sufficient urban voluntary residential hostels for all street children, in a maximum period of 3 years. These plans must be sufficient in scale to cover all street children. These may be by sharing spaces with existing urban day schools, but can also be located in independent buildings, with children attending regular day schools. In addition, it NCPCR should monitor the systems established for quality of care within the residential hostels, to ensure a caring and safe social atmosphere.    
6. Detailed guidelines and manuals should be developed in the Rules by MHRD in consultation with NCPCR, for the best management of these non-custodial residential hostels for street children. An autonomous unit of experts should be created to build capacities of the staff of these hostels, and to ensure regular quality and financial audits. Each hostel should establish a system of regular Bal Sabhas of the children, in the presence of these external experts. 

7. The Ministry of Social Justice and Empowerment should ensure the phasing out of custodial children’s homes under the Juvenile Justice Act, 2000. These should be at best short stay homes, and Section 39 of the JJA 2000 should be enforced, which clearly lays down that restoration and protection shall be the prime objective of any children’s home or the shelter home. Such restoration could be to the biological family, if this is the wish of the child, and the family is willing, able and responsible. But in all other cases, restoration should be to non-custodial residential schools established under RTE. 

8. The Department of School Education, Ministry of HRD, and Ministry of Social Justice and Empowerment, Government of India, must reconcile the implementation of the Right to Education Act, 2005, and the Juvenile Justice Act, 2000, in relation to street children, both those with and without adult protection. The residential school or hostel set up or recognised by School Education under SSA, should not require another licence under the Juvenile Justice Act, 2000. This would cause duplication and confusion. Appropriate mechanisms would need to be established to ensure that only those children housed in the residential school who lack adult protection should be presented before the Child Welfare Committees established under the Juvenile Justice Act, 2000, possibly in periodic visits of the CWC to these residential schools. For this, the JJ Act would need to be amended to make it reconcile with RTE. The JJ Act would need to recognize residential schools for street children as a valid institution where a child can be give care and protection. CWCs should be responsible to ensure only the best interests of those children who lack adult protection in the residential hostels, and mechanisms for this should be established. 
l. Inclusion of disabled children

Children with disabilities (CWDs) face significant social, economic and physical barriers to educational attainment and access. National Sample Survey (NSS) data from 2002 shows that 72.2% of children with severe disabilities were illiterate, and even among children with mild disabilities, 34.9% were classified as illiterate. Data from the 2009 Social and Rural Research Institute (SRI) survey of out-of-school children finds that among CWDs aged 6-13 years, 34.12% were out-of-school; as high as 58.57% for children with multiple disabilities and 48.03% of mentally disabled children did not attend school. In contrast, out-of-school rates for SC, ST and Muslim children were 5.96%, 5.6% and 7.67% respectively.

There remains an ongoing unresolved debate about whether the disabled should be educated in ‘special’ schools or in ordinary schools. There are some who believe that children with sensory disabilities would benefit from education is separate settings which are specifically geared to meet specific needs, in a supportive environment which would include signage and special teaching aid like Braille, which would allow them to participate fully. 

Others believe that education of persons with disabilities in segregated settings is against human rights. Also ‘education is the key to the promotion of positive attitudes to persons with disabilities. Segregating children with disability perpetuates stereotyping and lack of understanding of difference leading to discrimination in all areas of life’
. 

Data from the SSA for 2005 shows that spending on inclusive education was only about 1% of the budget, and even for this, execution rates were a lot lower than other areas. Parents, educational service providers and the community at large need to be sensitised to the special needs of children with disabilities, and promote their inclusion in regular schools. This is particularly true with respect to attitudes towards children with mental disabilities. Besides this, development of appropriate curriculum and learning materials, adequate financial support, effective monitoring and evaluation programs, and even ensuring physical accessibility to regular schools (for example, only 18% of SSA schools nationally were considered accessible in 2005) are other important focus areas for making education more accessible and relevant for children with disabilities.   

The draft Rights of Persons with Disabilities Bill provides for the right to education of CWDs in either inclusive neighbourhood schools. Among children with disabilities who have attended school (including those who have dropped out), NSS data estimates that 90% went to regular schools, while for those currently in school the number was almost 95% . It appears that for a range of reasons (lack of access, high cost, parental attitudes, etc.) special schools are not a viable option for many children with disabilities, forcing them to choose between attending a regular school and dropping out. This highlights the importance of promoting inclusive education programs in regular schools, to ensure suitable support and to lower their likelihood of dropping out. However, we believe that the choice between inclusive and special schools should be of the guardian and the child, and the law should provide for access to both types of institutions based on free and informed choice.
There is also the need to ensure that RTE sufficiently safeguards the interests and rights of children with disabilities.

1. Section 3(2) of RTE transfers the right to free and compulsory education of the disabled child to the Chapter V of the Person with Disabilities (Equal Opportunities, Protection, and Full Participation) Act 1996. A disabled child is above all a child, and her right to free and compulsory education should be secured under the same statute as other children, namely the RTE.

2. Parliament has approved an amendment to RTE, in which children with disabilities are included within the meaning of ‘child belonging to disadvantaged group’. This will correct the first great anomaly of RTE relating to children with disabilities, clarifying that they have the same right to education as all other children. 

3. In the law, all children including disabled children have the right to education in a neighbourhood school, defined as an educational institution providing elementary education established within a radius of 1 kilometre. It needs to be clarified in the RTE itself if this means that every, or most, neighbourhood schools will be inclusive. This would require every teacher in all these inclusive neighbourhood schools to have the skills and resources to teach disabled children. RTE defines special educators to ‘include teachers, trainers, resource persons trained to address the general and particular needs of children with disabilities’. If every school is inclusive, and every teacher mandated and trained to work with disabled children, all teachers will need to be trained with basic skills of special teachers. On the other hand, if every school is not inclusive, then the RTE needs to clearly indicate at which distance will every CWD access an inclusive school, and will need to guarantee transportation for these children. 
4. RTE indicates norms for all schools. These need to be revised if all schools have to be inclusive, to indicate the mandatory requirements of schools to be accessible and educationally appropriate for all forms of disabled children. 
5. At the same time, since the choice of special schools remains, RTE needs to indicate norms for special schools, and at which level special schools will be available. For instance, there can be a distance norm, or that every district will have special schools, as well as numbers per population in cities and towns. It will need to indicate the qualifications of teachers in special schools, and the system of certification.

6. Traditionally no one Ministry has taken full responsibility for educating the disabled children. The Ministry of Social Justice and the Ministry of HRD have schemes for educating the disabled. We believe that there should be only one Ministry that should act as the nodal agency for implementing education programmes for the disabled. After RTE, all schools, inclusive and special, should fall under the purview of HRD and the RTE.
7. Section 8 of the RTE Act guarantees and outlines what is meant by the right to free and compulsory education. All its sub- sections should apply equally to disabled children also and the respective rights should be made available to them through necessary action by the appropriate governments. The Section particularly talks about ensuring compulsory admission, attendance, and completion of elementary education, provision of infrastructure and teaching learning material, provision for special training and providing teacher training. All these specifically apply disabled children also. In addition Section 8(c) prescribes that children from disadvantaged groups should not be discriminated against and not prevented from completing elementary education. As mentioned above once disabled children are brought under Section 2(d), they too will benefit from the protections of this provision.  

8. The transport needs of disabled children needs to be attended to specially in order to enable them to access schools. The commitment for transport which is mentioned in a passing manner in the model rules should be strengthened and included in the law itself, as the right of disabled children (especially if inclusive schools are not guaranteed within a kilometre for every CWD). Some state rules have already strengthened this commitment in their rules, but it is not happening with all states.  

9. In order to provide quality education to the child, a commitment to provide reasonable accommodation, free assistive devices, and any other special learning and support materials, including that of personal assistance where required will need to be guaranteed. These should be guaranteed whether the child is in a special school or a general school. 

10. The Schedule of the Act talks about barrier free access. However, this is not defined in the Act.  In the absence of a definition the interpretation of the term under SSA is limited to the ramp and rail. The term should be therefore defined from a universal design perspective, reflecting how a school can be made barrier-free for various forms of disability. 

11. The RTE is silent about special schools for CWDs. These need explicit mention in the definition of school in Section 2(n), and the norms for such schools need to be specified in the Schedule of the Act.
m. Inclusion of Working Children 

Official estimates of child labour in India rely on a very narrow definition of ‘work’ and also exclude children employed in the underground economy, thereby understating the true scale of this problem. Census 2001 data puts the number of working children aged 5-14 years at 12.7 million (5% of children in this age group), while NSS data for 2004-05 estimates that there were 9.07 million child workers in the 5-14 year category (3.33% of children in the age group). However, these figures do not include children working in agriculture in their family farms, or in home based industries, constituting over 75% of child labourers. UNICEF (2011) estimated 28 million child labourers in India, between the ages of 6 -14. Most of these children are deprived of their right to access education. Unofficial estimates place the number of child labourers in India at about 60 million
. Similarly, NCPCR identified 75 million children as ‘nowhere’ children. They are neither included in school records nor as child labourers. It is widely argued that these groups also fall under the category of child labour or potential child labour.

The vast majority of child workers in India are employed in rural areas - 89.5% as per on 2001 Census data and 82% based on 2004-05 NSS data. The predominantly rural nature of child labour is also demonstrated by the employment share of various sectors; agriculture is the single largest employer of child labour in India, accounting for 68.14% of workers, followed by manufacturing which accounts for 16.55% of workers. 

Educational access for child workers is extremely poor, with only about 26% of all such children aged 5-14 years attending educational institutions in 2001. The percentage of rural child workers attending school was also similar (26.8%), whereas that for urban child workers was slightly lower (22.8%). In terms of literacy, data is available for main child workers i.e. those working for more than 6 months a year. Among such workers, the literacy rate was only 52.4% in 2001; for rural areas, the rate was marginally higher (54.4%), while in urban areas it was lower (41.9%).

The barrier faced by child workers in accessing education is their engagement in work. This may be because the children need to work during school hours, or, even if they have to work before or after school hours, the work makes them tired, hampering their concentration and thereby not allowing them to benefit from school; they are also hindered from spending time studying after school and are instead forced to work.  Therefore, we define working children as ‘Children working with or without wages which results in their being denied their basic rights to education’.

RTE related recommendations are as follows:
1. Clarity on out of school children: Central Guidelines issued under Section 35(1) should clarify that the scope of Section 4 which refers to out of school children includes ‘children who never attended school, may attend school but dropped out after few months, or may be absent for many days and cannot cope with the learning load.’ 

2. Mapping: Mapping and identification of out of school children, including child labour should be done by the education department at the village/ ward level, in close coordination with PRIs, SMCs, and NGOs. 

3. Special Training Programmes (STP): Central Guidelines issued under Section 35(1) should amplify provisions under Section 4 of the RTE Act on the accessibility to STPs, the quality of teachers of STPs and the timing and functioning of STPs. 

a. STP class should be available within the school premises and should be available as per Chapter 3 Section 6 of the Act. 

b. Teachers should be qualified and experienced and special training should be provided on counselling. The teachers should get better remuneration. 

c. Timing of the STPs should coincide with the school timings, and if required, it should be longer than normal school hours. 

d. Learning and counselling support from STP should be a continuous process as mainstreamed children might face many coping problems. There should be a continuous support extended to the integrated children to ensure their retention as well as improved performance in the school. This should be conducted within the school premises as an essential follow up activity. 

e. Improve the scope of STP: It is also recommended that if a child is a poor performer according to his/ her age and class in school, s/he needs special training/ coaching support with appropriate counselling services from the school. This is essential as a constant poor performer in class could be a potential child labourer. 
4. The functioning of NCLP needs to be clarified as follows: 

a. The Labour department should continue to be responsible for rescuing child labourers. Once rescued children should be restored and rehabilitated and should be handed over to the Education Department under the supervision of Social Welfare (ICPS/ CWC) for appropriate education facilities. 

b. No NCLP centre should be permitted; they should all be converged with STPs. 

c. Budget for NCLP should be transferred to the Department of Education. Existing infrastructure of NCLP should also be transferred to Education Department.
p, Inclusion of Children facing stigma

The extreme social exclusion suffered by children of stigmatised parentage, such as those with HIV+ parents and children of commercial sex workers or manual scavengers, has severe negative consequences on their educational status. Besides ensuring educational access, there is an urgent need to focus on awareness and sensitisation to reduce the social stigma and ostracism faced by these children from fellow students and teachers. There is little in the SSA at the moment to ensure the inclusion of children of stigmatised parents in the education process.

There were an estimated 2.44 million living with HIV/AIDS in India in 2009, of which about 100,000 were children below the age of 15
. Human Rights Watch has compiled an extensive collection of case studies which show the high prevalence of discrimination in schools against children with HIV+ parents, including denial of admission and mistreatment in schools
. Often, the discrimination is covert, such as low tolerance by teachers of frequent absenteeism due to illness or to care for AIDS-affected family members. Such stigma is one of the primary reasons cited for children with HIV+ parents dropping out of school. Besides discrimination, the negative economic impact of increased medical expenses and the loss of family wage earners to AIDS can also force children to drop out from school. For example, the financial burden associated with HIV for the poorest households in India has been estimated to be about 82% of their annual income, while the comparable burden for the wealthiest families is slightly more than 20%
. 

The impact of stigmatised parentage on education is also quite severe in the case of children of commercial sex workers. Surveys of children in the red-light districts of Kolkata shows that almost 40% were out of school and about 20% were working
. There is little data available on access and quality of education for such children at the state or national level. Children of manual scavengers report being treated with discrimination, and also asked to clean toilets within schools.
Stigma in gaining admission to school and stigma experienced within the school from the teachers and other students is the reason for children of the stigmatized social groups, not being able to join the education system or dropping out of it. 

1. Teachers should be sensitized in overcoming stigma with regard to various groups of children through compulsory training programmes to be conducted by the huge educational training apparatus consisting of the SCERT, DTC, BRC and CRC. 

2. Discrimination, stigma, and harassment in any form and fear of the same, constitutes an important reason for any disadvantaged child to stay away from school, or drop out at some point. While the RTE act explicitly recognizes this barrier, and the Sections 8 (c) and 9 (c) as well as section 17 (1) clearly lay down that subjecting a child to physical punishment or mental harassment will not be permitted, Section 17(2) of the Act provides for only disciplinary action against those who subject a child to physical punishment or mental harassment. This Section needs to be amended to explicitly prohibit discrimination against children of disadvantaged group and children of weaker sections, and to provide for harsher punishments, preferably criminal consequences, for such offences.
3. Central Guidelines issued under Section 35(1) should be issued to ensure sensitive arrangements which recognise the special vulnerability of certain categories of children like sex workers’ children, such as permitting such vulnerable children to sleep in nearby day schools, by converting these in the same manner as suggested for street children.

q. Inclusion of children in conflict areas
Conflicts could range from situations of civil unrest, communal riots, extremist situations, ethnic strife, cross-border tensions, and secessionist movements etc. There is no defined system or agency to accurately track all individuals who are severely affected by conflicts. Considering the widespread nature of conflict in 180 districts across the country, the population including children affected by conflict and conflict related displacement could run into millions. As of August 2010, according to UNHCR at least 650,000 people are internally displaced due to conflict in India. These are the people who are tracked by government departments or other agencies, but there could be larger untraced populations.
The impact of conflict on the education of children is an increasing area of concern in India, particularly with the rise in Maoist/Naxalite related violence in parts of the country. Educational access and quality for children in conflict zones is affected due to a variety of factors, including physical damage or occupation of school buildings, recruitment of child soldiers, conflict related displacement, and the overall lack of a safe and conducive environment for education. 

Nearly 300 schools were reportedly blown up by Maoist rebels between 2006 and 2009, with Bihar, Chattisgarh and Jharkhand being the most affected states. Many schools have also been occupied for security operations or converted into police camps, including at least 37 in Jharkhand in the first half of 2009
. Such actions restrict educational access for children in areas which were already extremely underserved in terms of schools and other educational infrastructure. Child recruitment by Maoist groups, including forcible abduction and recruitment of children from schools or enroute to schools, is reported to have increased since 2005. Similarly, there is widespread evidence of children being recruited by state-backed anti-insurgency groups, like the Salwa Judum in Chattisgarh. By one estimate about 80,000 children in Chattisgarh are participating directly or indirectly in the Maoist conflict, including about 12,000 minors being used by the Salwa Judum and many of the 4,200 Special Police Officers (SPOs) recruited by the state government suspected to be under 18
. There have also been reports of children being recruited by rebel groups in Jammu and Kashmir and the North-eastern states
. Child soldiers on either side of the conflict have little chance of accessing anything close to a decent quality education.

Despite the significant and alarming nature of the educational situation of children in conflict affected areas, the SSA lacks concrete measures to address these issues. There is an urgent need to adopt a more proactive approach to dealing with the problem, including prohibiting of use of school buildings by government forces, ensuring adequate security and other support for schools and children, as well as viable alternative educational arrangements such as residential schooling or transportation to safer schools for children from affected areas. At the moment, these remain recommended measures, which should be institutionalised and enforced within the SSA.

Conflict denies basic rights to children as their safety and security are at risk. They are also forced to live in constant fear and trauma; often sexually and physically abused, killed as a result of direct violence and recruited by extremist groups at a young age as child soldiers. Due to the overall instability in the area, their right to education is also denied. Functioning of the schools is adversely affected due absenteeism of students and teachers, deterioration in infrastructure, less number of working days, poor supply of books/ materials and TLMs. There are also constant attacks on schools by extremist forces and occupation of school buildings by security forces which put schools at risk and create fear and insecurity among children and teachers. As a result, the enrolment rates of students in general and girls in particular decline in the conflict regions and the dropout rate increases regardless of gender.  

Recommendations:

1. Schools for Education Only: In many places affected by conflict, schools are taken over and converted to camps for security forces; in other places, schools are often damaged, making them inhospitable and unsafe for children. (In urban areas, another phenomenon has been noted, of urban local bodies diverting land in schools for commercial processes). 

It is therefore proposed that along the lines of Section 27, which prohibits deploying teachers for non-educational duties, a new Section should be introduced which explicitly prohibits the transfer of education land and infrastructure for non educational purposes. School spaces need to remain spaces for public schooling only, constituting commons which should not be diverted from public education purposes
. Educational land should not be diverted away from education. In case schools have low attendance, they can be upgraded and redeployed for residential school purposes for migrant or street children, or such deprived groups of children who need residential school and care, as noted earlier.

2. Develop Context Specific Norms for Neighbourhood Schools: Section 6 of Chapter 3 of the Act states that care should be taken to develop differential norms for the setting up of neighbourhood schools that are context specific, keeping in mind the geographical terrain and issues of safety and security. Central Guidelines issued under Section 35(1) should prescribe the need to develop residential school facilities for children in conflict regions; and where the neighbourhood school is beyond 7 km because of conflict, children should get transportation facility to reach school.
3. Teacher Sensitivity: Teachers in these areas need to be trained to handle the psycho social needs of children and their parents or in specific cases be able to direct them to hospital for further care. Their in-service training curriculum should have components to understand and also provide specific regional, ethnic, social and cultural requirements of the students. 

4. Importance of Psycho Social Care: Issues of psycho social care need to be made integral to education. It should be made in conjunction with community strengthening, bridge courses and training teachers to be more sensitive. It helps to enhance resilience and fostering coping abilities of all students, health promotion using life skill education such as teachers to be trained to identify and create school referral system, with effective resources materials and encouraging children to use life skills.  Teaching learning material used in the area should be sensitive to the psycho social problems of the children.
5. District Level Cell to Address Children in Conflict: Under SSA, in districts that have been notified as conflict affected, there should be a sub-group that looks at the specific issues of children in conflict. Similarly, at district level, a representative of security force should be made responsible to monitor the security support to schools and students.

� This note is the result of extensive consultations with several practitioners and experts who are working among the respective groups of excluded children. The note has been prepared by Harsh Mander, Sandeep Chachra, Amod Shah, Shireen Miller, Shashi Mendiratta, Radhika Alkazi, Alex George, Resmi Bhaskaran, Manas and others.


� Section 2(e) of RTE


� Model Rule 3 (1) states:


 The School Management Committee/ local authority shall identify children requiring special training and organise such training in the following manner, namely:





(a) The special training shall be based on specially designed, age appropriate learning material, approved by the academic authority specified in section 29(1).


(b) It shall be provided in classes held on the premises of the school, or through classes


organised in safe residential facilities


(c) It shall be provided by teachers working in the school, or by teachers specially appointed for the purpose.


(d) The duration shall be for a minimum period of three months which may be extended, based on periodical assessment of learning progress, for a maximum period not exceeding two years.


(2) The child shall, upon induction into the age appropriate class, after special training,


continue to receive special attention by the teacher to enable him/her to successfully integrate with the rest of the class, academically and emotionally.
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