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As a person sympathetic to and concerned about the need to protect both tribal rights and the environment, I wish to raise some concerns about the proposed Scheduled Tribes (recognition of forest rights) Bill, 2005.  

Overall I welcome the initiative to strengthen the rights and livelihoods of some of the most vulnerable sections of our population, many of whom have been subject to inhuman and unjust evictions. At the same time, I fear that in its present form the Bill may end up protecting neither tribal rights nor forests. For both we need an alternative more group-oriented approach to the rights granted to tribal communities as well as to the responsibilities assigned to them for forest protection. An important element of a group approach should be the setting up of cooperative local institutions (or strengthening existing ones) for rights protection and forest management.

SOME PROBLEMS WITH THE BILL

The Bill seeks to formalize various types of rights (Sections 3 and 4) of which my comments relate to two:  One, rights over land for self-cultivation; two, rights of forest use. On the first, the Bills proposes to formalize claims to cultivated land through granting titles held jointly by a man and his spouse, up to a maximum of 2.5 hectares. On the second (forest use), various rights are promised, such as rights to collect minor forest produce, grazing, access to “biodiversity”, etc. Both types of rights are to be given only to tribal families, with no mention of non-tribal forest dwellers. 

In addition, the benefiting families will be held responsible for the “protection, conversation and regeneration of forests” in which they have rights (Section 4.6.ii).  

Institutionally, it is proposed that this process will be overseen by the gram sabha and various government committees and officials at the local and state level. 

There are several problems with this approach of providing rights and assigning responsibilities, as below:

(i) General:  

Leaving out non-tribal forest dwellers, who are often just as economically and socially disadvantaged as tribal forest dwellers, and who have customarily enjoyed similar access to local forests, will lead to intra-community conflict in mixed communities. This will be counter-productive both vis-à-vis tribal livelihood security and forest and wildlife conservation.

(ii) Titles in land for cultivation:

Using a uniform traditional model everywhere of giving each family separate privatized titles on land for cultivation is problematic on several counts:

First, often poor families find it difficult to retain control over the land on an individual basis or cultivate it productively. They face pressure for benami transfers by the better-off seeking to exploit both the land and the forest resources nearby. There are strong possibilities of pressure on poor tribals both from better off-tribals in the community and from non-tribal outsiders, to usurp the land or the use of the land. This is especially likely where the forest resource in question is commercially rich in timber or wildlife.

Second, when operating on an individual basis, poor families are disadvantaged in their ability to obtain agricultural inputs, credit or technological information that would enable them to use the land to its full productive potential. 

Third, it is not clear how the land will be assigned to those who have already been evicted. No land survey appears to have been done to investigate how much land was being cultivated by the forest communities. It is even more difficult to assess what these claims might have been at the arbitrary cutoff date of 25th October 1980. 

Fourth, giving joint titles to a man and his spouse is problematic. It ignores the needs of unmarried adults in the family. It also ties the woman’s claims to her husband’s, leaving her little autonomy in the use of the land or security in case of marital breakdown or remarriage (which is not uncommon among tribal communities). 

(iii) Rights to forest use

The Bill is needlessly specific in spelling out some kinds of rights in forest use and unhelpfully vague in relation to other rights. For instance, Section 3(d) of the Bill gives blanket rights of grazing and collecting various forest produce. Yet across the country many tribal communities managing forests, either through the Joint Forest Management (JFM) program (discussed further below) or through self-initiated groups, have themselves often banned grazing, since this can adversely affect regeneration. A blanket provisioning of grazing rights, irrespective of the state of the forest is unhelpful. It also contradicts the clause in section 4 (5 a) which wants the forest dwellers to protect reforested land. This is precisely the context when communities themselves ban grazing because saplings can be destroyed. Equally, the Bill’s blanket clause (3, m) recognizing “any other traditional right customarily enjoyed” by the community begs the question: how far back can one go to establish “traditional rights” and what if the products that were traditionally extracted can no longer be extracted sustainably? 

At the same time, the Bill uses concepts such as “biodiversity”, “sustainability”, “traditional knowledge”, etc. in a very vague way. For instance, it provides “rights to access to biodiversity”. How can one give access to biodiversity? Biodiversity is a concept covering many aspects and not an object that can be acquired as a right. The same vagueness characterizes the Bill’s dealing with intellectual property rights and “traditional knowledge”. How can a law provide “rights” in traditional knowledge that is acquired by communities informally through other members of the community?  Perhaps something else is being conveyed here, but the way it is phrased is ambiguous.

Later the Bill talks of penalties for engaging in “unsustainable” forest use (section 8.iii). But how is unsustainable to be defined? By what measure?

Section 4(7) is also ambiguous in relation to the commercial use of forests. The phrase “and not for exclusive commercial purposes” implies that the forests can be used at least “partially” for commercial purposes. Where would the line be drawn?

(iv) Responsibilities for forest protection 

The Bill assigns responsibilities for conservation and regeneration of the forests to the tribal communities (Section 4.6ii). However, it is unclear what kind of institutional mechanism will ensure this. This will not happen automatically. The Bill romantically assumes that tribals have always been conservationist. Ground experience is very mixed: some tribal communities have protected, others have exploited, depending on needs. What is indisputable is tribal dependence on forests. But this dependence is precisely what can lead to either conservation or its opposite (under scarcity). To build on tribal interest in protecting the forests, strong institutions will need to be built. 

The Bill does not provide for developing such local institutions for forest management. It also ignores existing institutions. For instance, today some 65,000 or more community forestry groups (CFGs) are functioning across the country under the Joint forest management (JFM) programme launched by the government in 1990. In many areas these CFGs are constituted almost entirely of tribal communities.  There are also several thousand CFGs initiated by tribal communities themselves. In addition, there are the van panchayats in Uttaranchal. Many of these varied types of CFGs have led to substantial regeneration of degraded forest land.

The Bill takes no account of these existing institutional arrangements, many of which have served the dual purpose of forest conservation and providing for local needs of minor forest produce. These CFGs exercise a degree of autonomy in terms of how the forests should be used and what should be extracted. Methods of protection and punishments for rule breaking are also laid out by them. To now replace them with privatized individual responsibilities for protection and regeneration, or to have a complex mix of the gram sabha and various sub-divisional and district level committees replace them, will be a retrogressive step. Large bodies, such as gram sabhas, cannot efficiently run the day-to-day functioning of a local resource. They need to be dovetailed with and complemented by a smaller representative body, something along the lines attempted in the JFM programme, even if not identical to it. 

SOME SUGGESTIONS FOR CHANGES IN THE BILL

I would like to suggest the following measures to strengthen both the rights of tribals and  enhance conservation. 

First, the bill should cover all forest dwellers, both tribal and non-tribal, to protect against conflict which would undermine both tribal rights and forest conservation. At the same time the Bill could incorporate some special provisions for tribal communities.

Second, for strengthening forest dwellers’ rights in cultivable land, instead of following one uniform model everywhere, namely separate titles to each family, alternative models should be used as well. One such alternative would be to provide “group rights” to the eligible families. Here, rights to use the land would vest jointly with the families in a kind of “group title”. Actual cultivation of those holding such a group title could be done either by each family separately cultivating individually assigned plots, or by families jointly operating as a group. Whether families cultivate separately or together, as long as the title to the land is held collectively by the community, it would provide a guard against rapacious individuals who might seek to pressure poor families from giving them informal control over the land. 

Third, women’s rights should be formalized independently of their spouses. For instance, if a family is allotted 2 hectares, then the man and his spouse should be given claims to 1 hectare each. This does not preclude them from pooling the land if they wish, but having an independent claim allows the woman autonomy, including if the marriage breaks down. 

Fourth, the Bill should mandate the formation of a tribal farmers cooperative constituted of all the tribal families receiving such land, with provisions for subsidized credit to create collective assets: such as water harvesting systems for irrigation; group investment in other locally suitable irrigation methods; joint purchase of inputs; joint marketing; etc. The funds should be given only for the creation of collective assets. This will promote group investment and strengthen the sense of collective identity that would also help tribal families to withstand other pressures.

Fifth, in providing rights to minor forest produce, etc. the Bill should mandate the formation of a community forestry group (CFG). There should be flexibility in the structure of such a group, which could vary by state according to local context. Possible models could be groups formed under the JFM program, groups catalyzed by NGOs, or self-initiated groups formed by village communities, or some variation thereof. 

The Bill should also include a clause that where well functioning CFGs already exist, they would not be disrupted but rather strengthened, both institutionally and through the provision of investible funds (for forest regeneration) etc. 

Sixth, the institutions for overseeing the rights and responsibilities of tribal communities should be local institutions including farmers groups, community forestry groups and the gram sabha, with much less authority and power of intervention vested in state officials. The CFGs, for instance, should have autonomy in deciding the nature of rules vis-a-vis extraction of say minor forest produce, or other non-commercial use. 

Seventh, and related to the sixth suggestion above, there should be no blanket provision for grazing rights or rights to other forest produce. Local institutions of forest dwelling communities should have the autonomy to decide what kinds of forest use rights (for non-commercial needs) they would like to institute, as also the penalties for abuse. This would allow the CFG instituted to manage the resource, to take account of local resource availability and needs, in framing the rules.

Relatedly, special provisions on the nature of protection by local institutions could be spelt out for forests with large animals and commercially valuable wildlife.

Eighth, the Bill needs to clarify its scope vis-à-vis other forest-related enactments, rather than simply being set up as an add-on to other laws (see Section 15) on the incorrect premise that there will be no contradiction between various laws. 

Ninth, vagueness relating to “biodiversity”, “unsustainable use”, etc, should be remedied or these sections deleted to prevent them being used as loopholes.

