PROPOSED AMENDMENTS TO THE LAND ACQUISITION ACT

The following are the main amendments proposed in this Act :-

1. Change the name to Land Acquisition and Rehabilitation Act.

2. This law would prescribe the minimum legal entitlements of PAPs listed in the R&R policy, and would override all laws, policies and administrative instructions that give lesser entitlements than those prescribed under this law.

3. The law should derive from Article 21 because the Right to Life implies the Right to means to sustain life, including livelihoods, shelter and habitat. The law may further derive legitimacy from relevant international covenants.

4. The law therefore would transform into one that principally defends the fundamental and other legal rights of the citizens, rather than one that facilitates the exercise of the eminent domain of the state.

5. The language of the law should be clear and unambiguous so as to make the entitlements transparent and accessible to PAPs.

6. The law must require the state to explain the following with reasons: what is the nature of public interest proposed; what are the financial, social and environmental costs and benefits; why are less or non – displacing alternatives not technically or geographically available.

7. This and all other relevant information (discussed below) should be proactively shared with PAPs through a prescribed process and clear accountability including PRIs. The current procedure of announcements through publication in the gazette and local newspapers may not be adequate.

8. PAPs should have the legal right to challenge the public purpose and other declarations.

9. The detailed rehabilitation plan under the provisions of this Act should be spelt out, the community informed and objections invited before any decisions are made about the project.  

10. Compensation should be for loss of livelihood, loss of shelter, loss of habitat, loss of cultural resources, loss of access to natural resources, and loss of access to basic amenities.

11. Compensation should be in the form of monthly payments to extend for at least ten years, and predominantly non-monetary and based on the informed choices of the PAP.

12. Compensation should be based not on market values but on replacement costs.

13. In irrigation projects, land for compensation should be acquired compulsorily and equitably from the command area of the same project.

14. Institutional mechanisms for oversight, monitoring and grievance redressal are to be prescribed in the law.

15. Individual contracts are to be signed (with possibly a bank guarantee) between the acquiring authority and each PAP, listing all their entitlements. This should be available as a public document.

16. Informed individual or community consent can be withdrawn in case of infringement of contract obligations by the authority.
17. The law must create personal duties and liabilities for public servants. Failure to fulfill these duties should invite personal penalties for these public servants. In addition, if the failures relate to persons belong to scheduled castes or tribes, the provisions of the Atrocities Act should automatically apply.

18. No state action for compulsory acquisition should contravene constitutional protection for STs under Schedules V and VI of the Constitution and laws preventing tribal land alienation.

19. Define public purpose as ‘public good’ which must include welfare of the affected people.

20. ‘Public good’ can never include acquiring land for private companies, or even for public sector units that are not producing public goods.

21. ‘Public good’ as well as why acquisition is necessary to achieve this alleged public good, should be explained, and can be challenged by affected people and others.

22. No land shall be acquired under the Act unless the process of land acquisition is accompanied with rehabilitation of affected people, according to this policy which should have the force of law.

23. 'Affected people' are to be defined as ‘those who are either displaced or who lose 50 per cent or more of their assets or income’.

24. 'Rehabilitation' is defined as ‘having been achieved when the income of the affected people has been brought above the poverty line and above their previous income, as well as restored or improved their access to all social services, in accordance with their aspirations’.

25. The definition of ‘persons having interest in land’ in sec 9 of the Act should be amended, in lines with this policy to include sharecroppers, tenants and sub-tenants, encroachers, and attached agricultural workers.

26. The principle of market value as laid down in Section 23 (1) should be substituted by replacement value Replacement value – inclusive of both land and other habitat entitlements

27. There should be a public enquiry both at the stage of sec 5A as well as sec 9 of the Act.

28. The ‘emergency clause’, which gives the collector extraordinary powers to acquire land can only be invoked in the rarest of rare cases.

29. The Collector, while making public enquiry under Section 5(a) of the Act, shall satisfy himself that the least displacement option has been followed by the requiring body.

30. There should be no physical displacement unless full compensation has been disbursed, complete RR package has been fully implemented, and the rehabilitation site completed in all respects, at least one year before the displacement is planned.

31. The law must compensate people displaced from their homes or from their sources of livelihoods for the many types of deprivations and losses they tend to suffer, including:

(i) Deprivation of property-including land and everything attached to it (with water sources, wells and trees) and houses either owned, occupied with tenancy rights or in de facto possession;

(ii) Deprivation of economic, social and cultural opportunities, including but not restricted to means of livelihood, due to (i) stagnation of developmental activity soon after a project is proposed; (ii) loss of property; (iii) loss of access clientele; (iv) loss of jobs due to physical relocation; (v) loss of gainful employment due to loss of lands, fish, forests, etc; and (vi) loss of rights access to income-generating resources due to degradation of forests and other resources.

(iii) Deprivation of common property resources such as grazing lands, forests and rivers; sources of timber. Fuel wood and other non-timber forest produce.

(iv) Adverse impacts on both physical and mental health.

(v) Loss of security especially for women, children and the aged.

(vi) Losses because of suspension of development/maintenance activities in affected areas.

(vii) Losses because of changes in property prices and of saleability of immovable property.

(viii) Loss of cultural heritage sites and monuments.

(ix) Loss of familiar social and geographical surrounds.

(x) Loss of preferred or familiar sources of livelihood k. Loss of markets.

(xi) Loss of social and political leadership.

(xii) Loss of communications and transport facilities.

(xiii) Loss of access to government schemes which were available or applicable.

(xiv) Trauma, uncertainties and insecurities

(xv) Impacts of social alienation from, and conflicts with, host communities.

(xvi) Adverse impacts on life and property due to project construction activities   (like dust pollution, noise pollution, diseases, reservoir induced seismicity etc.).

(xvii) Adverse impacts of changes in climate.

32. While determining compensation, replacement value at the operative market rates must invariably be the basic principle. This must be at the market rates that actually operate, and at the time of purchase, and not just those that are officially recorded. 

33. The rates must also be set by consulting with the Gram Sabha (in rural areas) and Ward Sabhas (urban areas) Also, paying of depreciated value is manifestly unfair for it often leaves the PAP without adequate means to replace a critical need. For example, if a poor person was paid only the depreciated value of his or her house, he or she would be unable to buy or build a new house and would become homeless. The person’s house, however old or ramshackle it might be, is providing shelter. When it is forcefully acquired, it must be ensured that the compensation is enough to provide an alternate and equal shelter.

34. Also, not only should lost property and assets be compensated for, but lost livelihoods and lost opportunities should also be compensated for. 

35. Communities must be adequately and appropriately compensated for common amenities and assets lost because of the project. Also, all those amenities and assets required for fulfilling basic needs must be provided. This is especially important in order to prevent conflicts with host communities, whose common resources would otherwise be under pressure from the PAPs.

36. Principle of land for land for tribals in all projects and for all agricultural families in the irrigation projects should be incorporated in the Act itself.

37. Minimum 10% of the project cost should be spent on RR, not including compensation.

38. The Land Acquisition Bill should not only compensate for assets acquired, but also compensate for loss of livelihoods. This would mean that the assetless people such as landless labourers, encroachers of Government land, artisans and gatherers should also be compensated by giving them either land or a compensation of at least two years of minimum wage. The definition of ‘persons having interest in land’ in sec 9 of the Act would include sharecroppers, tenants and sub-tenants, encroachers, and attached agricultural workers.

39. In the interest of transparency, the RR Plan should be published along with the notification under Section 6 so that people may be able to take an informed decision about the project.

40. The principle of market value as laid down in Section 23 (1) should be substituted by replacement value.

41. In order to ensure that land in excess of the project requirement is not acquired, Collector should have the authority to decide the total land requirement of the project in consultation with Panchayati Raj Institutions, NGOs as well as the project authorities. The concurrence of the project authorities should not be necessary.

42. There is a provision in Section 24 of the present Land Acquisition Act that future value of land would not be taken into consideration while determining compensation. This provision should be deleted.

43. For determining the market value of land the Collector will take recourse to three different modes of assessment. Firstly, on the basis of existing sale deeds as has been done in most cases so far. Secondly, the Collector may take into account the scheduled rates for that category of land fixed under the Indian Stamps Act for registration of sale deeds. Thirdly, the Collector may calculate the gross annual production from each plot and fix the compensation as 20 times the gross value of annual production. The final market value for assessment will be the highest among the three amounts arrived at by these three methods.

44. Consent award would be the primary mode of settling the amount of compensation, which should not be less than the value calculated on the basis of the principle enunciated in the above para.

45. There should be a provision in law that projects should be able to take land on lease from the farmers by paying an annual lease rent of twice the gross annual produce. This will obviate the need for land acquisition.

46. Consultation with the gram sabha/panchayat should be mandatory both for scheduled and non-scheduled areas.

47. Possession of land should be taken by the Requiring Body only after full payment in normal cases and 80% in emergency cases has been made.

48. There should be a public enquiry both at the stage of sec 5A as well as sec 9 of the Act.

49. The time period for completion of the process from Section 4 to Section 6 and Section 6 to the Declaration of Award, will be one year each, and the time given to the public for filing objections will be increased from 30 days to 90 days.

50. It should be possible for the Collector to give a monthly or a quarterly stipend in place of lump sum payment for the amount of compensation that can be put in the bank, in a joint account.

51. In addition to publicity through newspapers, etc., individual registered notices will be served to all the affected population.

52. Whenever land acquired for a public purpose is transferred to an individual or a company for a consideration, 25 per cent of the difference between such consideration and the compensation will be given to the original land owners.

53. The requiring agencies should deposit 10% of total project cost (or an appropriate amount in instances of change in land use without projects) in a bank account and pay out of the interest a life time monthly pension to all PAPs above 50 years, disabled, and widows (unless provided with stable livelihood option). This pension should be a minimum of Rs. 500 pm at 2004 prices.

54. If land acquired for a commercial undertaking, 10% shares to be given to PAFs free and equitably.

55. Surplus interest should be used for improving education, health and nutrition facilities of the PAPs.

56. If land is sold in the project area, 10% of incremental value should go to the original owner.

57. It must be ensured that no individual family is displaced more than once, within 2 decades, on account of any developmental project or acquisition of land for public purpose. In case such displacement is absolutely necessary, the entitlement of benefits under all packages shall be doubled.
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