
sued in 1949, and later incorporated in
Section 315, the political-broadcast-
ing law. That question, the court
said, need not be decided in the case
before it.)

The court noted the commission
claims that the development of an in-
formed public opinion through the
public dissemination of news and
ideas covering the vital issues of the
day is the “keystone” of the fairness
dpctrine as well as the rules in ques-
tion.

“The commission assumes, how-
ever,” the court said, ‘“that television
viewers and radio listeners are in fact
ill-informed, that they are isolated
from other media of communication,
and that those other media do not
fully inform them of all sides of con-
troversial public issues. We do not
believe this assumption is warranted.”

Distinctions
The seventh-circuit opinion dis-

cussed in some detail what it consid-
ered to be “two crucial differences”
between the specific rules in question
and the fairness doctrine itself.

“A major premise underlying the
fairness doctrine is the commission’s
trust in the good faith and sensible
judgment of a broadcast licensee in
dealing with personal attacks and po-
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litical editorials in a fair and reason-
able manner,” the court said. “Under
the rules here in question, however,
much of the licensees’ discretion is
replaced by mandatory requirements
applicable to each broadcast.”

The other difference between the
specific rules and the fairness doc-
trine, the court said, is that the only
sanction for noncompliance with the
fairness doctrine is the possibility a
license might not be renewed if a re-
view of overall performance found re-
newal not to be justified under the
standards of the public interest, con-
venience and necessity.

Under the specific rules, however,
the court noted, the licensee faces a
range of sanctions, including fines,
that could be determined on the basis
of a single broadcast.

“As a consequence,” the court con-

cluded, ‘“whatever discretion is still
reposed in a licensee under the new
rules with respect to his handling of
personal attacks and political edi-
torials must be exercised in the face
of the omnipresent threat of suffering
severe and immediate penalties.”

The court said: “Strict compliance
with the rules might result in a bland-
ness and neutrality pervading all
broadcasts arguably within the scope
of the rules. Apparently the com-
mission views programing which takes
sides on a given issue to be somehow
improper or contrary to the public in-

terest,” the court said. “Thus, in ex-

plaining its failure to exempt docu-
mentaries from the personal attack
rules,” the court continued, “the com-
mission stated in its memorandum
opinion of August 7, 1967, ‘that a

documentary, even though fairly pre-
sented, may necessarily embody a
point of view.’

“This statement and the thrust of
the rules themselves reflect an appar-
ent desire on the commission’s part to
neutralize (or perhaps eliminate alto-
gether) the expression of points of
view on controversial issues and polit-
ical candidates. Such a result would

‘be patently inconsistent with protect-
ing the invaluable function served by
the broadcast press in influencing pub-
lic opinion and exposing public ills.”

In addition to RTNDA, CBS and
NBC, the petitioners before the sev-
enth circuit court included the fol-
lowing: Bedford Broadcasting Corp.,
Central Broadcasting Cofp., the Eve-
ning News Association, Marion Radio
Corp.,, RKO General Inc., Royal
Street Corp.,, Roywood Corp. and
Time-Life Broadcast Inc.

The case for RTNDA and the sta-
tion groups was argued in the court
by Archibald Cox, former solicitor
general; for NBC, by Raymond Falls
Jriy for CBS. by Tleyd N. Cutler;
for the FCC, by Daniel Ohlbaum, the
agency’s deputy general counsel.
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