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Land rights of women
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Access to arable land is an important instrument for economic empowerment and social status of the rural women. Unfortunately, in a number of states the succession rules relating to agricultural land have a different order of devolution than the personal laws specify. For example, in the tenurial laws of Haryana, Himachal Pradesh, Jammu and Kashmir, Punjab, Delhi and Uttar Pradesh (all located in northwest India), the specified rules of devolution show a strong preference for agnatic succession, with a priority for agnatic males. In all these states land devolves in the first instance on male lineal descendants in the male line of descent. The widow (except in UP) inherits only in the absence of these male heirs. In addition, in the first four states mentioned, daughters and sisters are totally excluded as heirs. In Delhi and Uttar Pradesh, daughters and sisters are recognised but come very low in the order of heirs. Moreover, in all these six states, a woman (in any capacity) can hold only a limited interest in the land, in that after her death the holding goes not to her heirs but to the heirs of the last male landowner. She also loses the land if she remarries or abandons the land (that is, fails to cultivate it for a specified period, usually a year or two).

To give an example, according to the section 171 of the UP Zamindari Abolition and Land Reforms Act, 1950 after a landowner's death, his land will devolve to the widow and male issues in equal shares. A married daughter would be entitled to a share in the absence of the above claimants, only when the deceased had no father, widowed mother, unmarried daughter, brother or unmarried sister. One wonders whether such blatantly unfair provisions of law are not violating the equality provisions of the Indian Constitution.

Section 59-A of the Punjab Tenancy Act reads as follows: 

(1) When a tenant having a right of occupancy in any land dies, the right shall devolve-

(a) on his male lineal descendants, if any, in the male line of descent, and 

(b) failing such descendants, on his widow, if any, until she dies or remarries or abandons the land or is under the provisions of this Act ejected therefrom.

Explanation- When the widow of a deceased tenant succeeds to a right of occupancy, she shall not transfer the right by sale, gift or mortgage or by sub-lease for a term exceeding one year. 

Section 30 of the Pepsu Tenancy & Agricultural Land Act, 1955 reads as follows:

Proprietary rights to devolve on heir- If any tenant or sub-tenant dies before exercising his right to acquire proprietary rights in respect of any land under this Chapter such right shall, on his death, devolve upon his lineal male descendants in the male line of descent, if any, and shall be exercisable by them in the like manner and subject to the lie conditions as the like conditions as the tenant or the sub-tenant, as the case may be. 

Section 3 of the Punjab Land Reforms Act, 1972 defines family as follows: 
“Family” in relation to a person means the person, the wife of husband, as the case may be, of such person and his or her minor children, other than a married minor daughter.

States where the tenurial laws explicitly mention that the devolution of tenanted land will be according to personal law are very few, and include Rajasthan and Madhya Pradesh where the personal law applies for all communities. Also in the Telangana region of Andhra Pradesh, the commentary following Section 40 of the relevant Act clarifies that for Hindu tenants the Hindu Succession Act will apply. In practice, however, even in Rajasthan daughters have been recognised as heirs only in some judgements, while in others male heirs alone have received recognition. Land records in these states would show insignificant proportion of land recorded in the name of women, and actual possession would be Even less.

In addition, there are states which do not specify the order of devolution in their laws, such as Gujarat, the Bombay region of Maharashtra, West Bengal, Karnataka, Kerala, the Andhra region of Andhra Pradesh and Tamil Nadu. In these states we can presume that the personal laws automatically apply. Then there are states such as Bihar and Orissa for which the tenancy acts specify that occupancy rights shall devolve in the same manner as other immovable property, “subject to any custom to the contrary”. This leaves open the possibility of admitting gender-inegalitarian customs if established, especially for the tribal communities in these regions. 

Women's right of access to land and other material resources is not a legal issue alone. As their control over loans, income and assets goes down, their access to social resources such as knowledge, power and prestige diminishes. Disparity in gender status gets intensified with the emergence and deepening of other forms of stratification. Subordination and seclusion of women is more noticed in communities where social differentiation and hierarchy based on ownership pattern or on prestige is more pronounced. 

Rural women may be aware of the necessity of getting separate legal rights over land, but they lack the wherewithal to claim their rights through the tedious and harassing process of approaching bureaucracy and the courts. They are exploited by the husbands and even by their sons but they do not think of themselves as competitors of men. They generally like to view their husbands as protectors and friends whose good wishes and advice they would like to cherish. They keep fast for their husbands’ long life, and aspire to die as Suhagan (in their husband’s lifetime). They divide men in the neat categories of good husbands and bad husbands, without realising the inherent exploitation in the very institution of patriarchy and property customs. Even where women have legal rights, they often relinquish their claims to parental land in favour of their brothers. These norms serve as barriers to women's ability to exercise direct control over the land they may inherit in their natal village. Thus along with initiating legal rights over land to women one would have to conscientise them about the existing realities of power inequities within the family.

While it would require a great deal of political courage to upset the existing power relations between the sexes through legal enactments, a beginning can be made by introducing the following policy changes:- 

(i) The allotment of Government wastelands, government land and surplus ceiling land, village common land, developed house sites, allotment of Indira Awas Tenements, etc. should invariably be done in the name of only wife, particularly those who are widows, unmarried or victims of harassment. 

(ii) The rights of women, as co-owners of property in all cases, should not merely be confined to land but also to other productive assets like trees and houses. The land records should be verified by collectors to show the entry of wife as owner. 

(iii) Land reforms and distribution are basic pre-requisites for economic development. Potential women beneficiaries should be associated with SHGs to help them with credit.
