—&Tﬁiérmaupon ;’[
ORIG IN /7 117
£-5

1

DEPARTMENT OF STATE

AR R QTR D e

-\
\:C..‘—J'\ e

_RM;/RI REP AF ARA
L‘ ' !T /O Original to be Filed iﬁ\ﬁgbﬁn"alized Files. FILE DESIGNATION
EUR -E—'n NEA | cu \ 34 o . ‘
&l o |7 _ \ " unesAkstrIED CA=8357
INR E P 10 HANDLING INDICATOR .,-\‘j,‘*-\.. 3 /, oy
Feo T loe TO :  ALL AM@RI‘QAN DIPLOMATIC AND CONSULAR POSTS

S
3| =9/

AGR COoM INT

l/0| 3

LAB TAR :R xXmMB

AIR | ARMY | NAVY | OsD

USIA | NSA ClA Ec
/0

SUGGESTED DISTRIBUTION

- ACTION COPY

Mar 23 2 54 PH °5g
FROM : Department of State DATE:

SUBJECT : Proposed Amendments to Foreign

Direct Investment Program
REF

r | 7
l: On April30 and May 22, 1968, the Office of Foreign
Direct Investments published in the Federal Register

in proposed form certain clarifying amendments to the
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Section 321 - (Definition - Year)

Section 322 - (Definition - Person within the
United States)

Section 323 - (Definition -~ International Financial
% Subsidiary)

Section 324 - (Definition - Long-Term Foreign
Borrowing)

Section 325 - (Definition - Incorporated and
Unincorporated Affiliated Foreign
Nationals)

Section 503 - (Positive Direct Investment not
Exceeding $100,000)

Section 504 - (Authorized Positive Direct Investment
in Scheduled Areas)

Section 505 - (Transfers between Affiliated Foreign
Nationals)

Subpart I - (Rules for Affiliated or Associated Groups
and Members Thereof and Persons Indirectly
Owning or Acquiring Affiliated Foreign
Nationals)

.Subpart K ~ (Direct Investment in Canada)

2. While many of the changes and additions are primarily
technical, posts may wish to note especially Sections 201, 203,
312, 321, 503 and 504. Section 201 sets forth prohibitions on
direct investment except as otherwise authorized. Section 203
describes different categories of foreign balances and their
calculations. Section 312 sets forth an expanded list of

what may be considered as transfers of capital; and Section 321
provides for companies which use fiscal rather than calendar
years,

3. Section 504 contains two new changes which are of interest:
investors may now carry forward into immediate following year
investment quotas not used in 1968 so that any investor not
using his full allowable in 1968 will not be prejudiced if the
program continues into 1969. Secondly, investors who do not
elect to carry unused quotas forward may shift from Schedule C
countries to Schedule B and A, and from Schedule B to Schedule A.
Posts are cautioned that above does not mean liberalization of
the program but is primarily designed to prevent large fourth
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quarter preventative outflows by firms which have not used
their allowables during the year.

4. The Department of Commerce has noted that the volume of
applications for specific authorizations to proceed with pre-
January 1 commitments has been subsiding. Occasional
applications for prior commitments and new projects continue
to be received; but unless there are exceptional circumstances,
favorable action is tied to a mandatory requirement that any

spending above investment quotas be financed from foreign
sources during 1968.

5. Quarterly report Form FDI-102 has been forwarded to
companies for completion and return by June 10. This report is
expected to provide accurate data on direct investment outflows
for the first quarter of 1968. In most respects the form is
similar to base period report FDI-101. Those posts which are

interested in copies of Form FDI-102 should forward requests
by airgram, Attn: E/OMA.

RUSK
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U.S. DEPARTMENT OF COMMERCE
OFFICE OF FOREIGN DIRECT INVESTMENTS

Foreign Direct Investment Regulations

Notice of Quarterly Report; Proposed Amendments to the Regulations

DEPARTMENT OF COMMERCE

Office of Foreign Direct Investments

[15 CFR Part 1000 1

FORM FDI-102 (QUARTERLY REPORT);
PROPOSED SUBSTANTIVE AMEND-
MENTS TO REGULATIONS; PRO-
POSED RULES FOR AFFILIATED OR
ASSOCIATED GROUPS AND MEM-
BERS THEREOF AND PERSONS IN-:
DIRECTLY OWNING OR ACQUIR-
ING AFFILIATED FOREIGN NA-
TIONALS

Introduetion. The Office of Foreign
Direct Investments announced the issu-
ance, on April 29, 1968, of Form FDI-102,
the Quarterly Report. The form includes
Supplements 1 through 6. The first
Quarterly Report must be filed by all
direct investors on or before June 10,
1968. Further filing requirements are set
forth in the instructions for completing
the report. The completed report is to be
submitted to the Program Reports Di-
vision, Office of Foreign Direct Invest-
ments, U.S. Department of Commerce,
Washington, D.C. 20230. Three sets of
the form, the supplements and related
instructions have been mailed by the
Office to those direct investors which
filed the Form FDI-101, the Base Period
Report. In addition, they may be ob-
tained in Room 2119, U.S. Department
of Commerce Building, Washington, D.C.,
from any of the 42 U.S. Department of
Commerce Field Offices, or from any of
the 36 Federal Reserve district and
branch banks.

Notice is also hereby given that the
Office of Foreign Direct Investments pro-
poses to promulgate various substantive
amendments to the Foreign Direct
Investment Regulations (the ‘“regula-
tions”) respecting the following revised
(and new) sections (15 CFR Part 1000) :
§§ 1000.201 (Prohibited Direct Invest-
ment in Affiliated Foreign Nationals);
1000.202 (Partially repealed; subsec-
tion (c¢) is located in new section 504);
1000.306 (Definition—Positive and Neg-

PROPOSED RULE MAKING

ative Direct Investment); 1000.307
(Definition—Person) ; 1000.309 (Defini-
tion—Property; Property Interest);

1000.312 (Definition—Transfer of Cap-
ital) ; 1000.313 (Definition—Net Trans-
fer of Capital); 1000.321 (Definition—
Year); 1000.322 (Definition—Person
Within the United States); 1000.323
(Definition—International Finance Sub-
sidiary) (New); 1000.324 (Foreign Bor-
rowings) (New); 1000.325 (Definition—
Incorporated and Unincorporated Affil-
iated Foreign Nationals) (New) ; 1000.503
(Positive Direct Investment Not Exceed-
ing $100,000); 1000.504 (Authorized
Positive Direct Investment in Scheduled
Areas); 1000.505 (Transfers Between
Affiliated Foreign Nationals); Subpart
I—(Rules for Affiliated or Associated
Groups and the Members Thereof and
Persons Indirectly Owning or Acquiring
Affiliated Foreign Nationals).

The basic purposes of the proposed
amendments to the regulations are (i) to
clarify the existing regulations, and (ii)
to make provision for the application of
the regulations to certain situations not
heretofore treated in detail. The prin-
cipal revisions and their effects are as
follows:

1. Section 1000.201 has been redrafted
to prohibit “positive direct investment’”
in affiliated foreign nationals in each
Scheduled Area and ‘““positive net trans-
fers ' of capital” to affiliated foreign
nationals in Schedule C countries except
as authorized by revised §§ 1000.503 and
1000.504, and to require repatriation of
earnings in each Scheduled Area so that
no positive direct investment in excess of
that authorized by revised §§ 1000.503
and 1000.504 exists at the end of the
year. This section, when read with other
amended sections, makes clear that the
regulations relate generally to the net
result of transactions over the period of a
year. Section 1000.201(d), however,
reserves to the Secretary of Commerce
the power to reduce the compliance
period from a year to a shorter period.

2. Section 1000.202 is repealed. Former
§ 1000.202 (a) and (b) have been re-
pealed, thereby achieving the same result

as now provided for by General Authori-
zation No. 2 previously issued; if the
repeal of § 1000.202 (a) and (b) becomes
effective, General Authorization No. 2
will be unnecessary and will therefore be
withdrawn. The provisions of former
§ 1000.202(¢c) have been incorporated in
revised §§ 1000.201 and 1000.504(a) (3).

3. Section 1000.312, defining “trans-
fers of capital”’, has been redrafted to
define, on the basis of a specific identifi-
able transaction, transfers of capital by
a direct investor to an affiliated foreign
national (paragraph (a)) and transfers
of capital by an affiliated foreign national
to the direct investor (paragraph (b)).

4. Section 1000.313, which formerly
defined reinvested earnings (now de-
fined in revised § 1000.306(b)), now de-
fines “net . transfers of capital” to
incorporated and unincorporated affili-
ated foreign nationals. A net transfer of
captial to incorporated affiliated foreign
nationals in any Scheduled Area during
any period is defined in § 1000.313(a) as
the aggregate of all transfers of captial
by the direct investor to such affiliated
foreign nationals less all transfers by the
affiliated foreign nationals to the direct
investor. The result may be negative
when the transfers to the direct in-
vestor exceed the transfers by the direct
investor. A net transfer of capital to

-unincorporated affiliated foreign na-

tionals in any Scheduled Area during any
period is defined in § 1000.313(b) as the
ageregate net increase or net decrease
in the aggregate net assets of such
affiliated foreign national (whether the
net increase or decrease results from
transfers of capital, earnings, losses or
any combination thereof) ; a net increase
will result in a positive net transfer of
capital to such affiliated foreign na-
tionals, whereas a net decrease will result
in a negative net transfer of capital. The
sum of the results for § 1000.313 (a) and
(b) constitutes the net transfer of capital
to all affiliated foreign nationals in the
Scheduled Area and during the period
of time with respect to which the compu-
tations are made (see § 1000.313(c)).
This sum can be positive or negative, de-
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pending upon the results for § 1000.313
(a) and (b).

Section 1000.313(d) now contains the

provisions concerning deductibility of
foreign borrowings and “creeping” acqui-
sitions formerly contained in § 1000.504
(b).
The definitions in § 1000.313 relate to
£ 1000.306, so that, in computing direct
investment by a direct investor in affili-
ated foreign nationals in any Scheduled
Area during any period, both outflows
and inflows are taken into account,
thereby assuring that direct investment
in any period reflects the “net” transfer
of capital; when reinvested earnings (or
losses) of incorporated affiliated-foreign
nationals in such Scheduled, Area are
added to the net transfer of captial, the
resulting amount gives the ‘“direct in-
vestment” of the direct investor in the
Scheduled Area for the period involved.
This amount is then used to measure
compliance with the annual direct in-
vestment ceilings contained in §§ 1000.503
and 1000.504. Section 1000.306 also makes
clear that direct investment may be a
positive or negative figure.

5. Section 1000.306 has been amended
to define direct investment in terms of
the net result of all transactions with all
affiliated foreign nationals in a particular
Scheduled Area over a period of time.
As noted above, the revised section makes
clear that this result may be positive
(when the sum of the net transfer of
capital by the direct investor to such
affiliated foreign nationals and the direct
investor’s share in the reinvested earn-
ings (or losses) of such incorporated
affiliated foreign nationals is positive)
or negative (when such sum is negative).

6. Section 1000.322, defining a ‘“person
within the United States”, has been re-
drafted to make clear that a foreign
national temporarily in the United States
is not considered a person within the
United States. In addition, certain U.S.
citizens residing abroad and certain other
persons may be considered “persons
within the United States.”

7. Section 1000.323 defines an inter-
national finance subsidiary, which had
previously been defined in General Au-
thorization No. 1, and makes clear that
such a subsidiary is considered part of
the direct investor for all purposes.

8. New § 1000.325 defines incorporated
and unincorporated affidiated foreign na-
tionals. The definition treats as incor-
porated a foreign national regarded as
incorporated by foreign law.

9. Revised §1000.503 restates the
worldwide $100,000 authorization con-
sistent with the redefined terms.

10. Revised § 1000.504 restates the gen-
eral authorizations in former § 1000.504
consistent with the redefined terms and
introduces provisions which permit the
“downstream” carryover of all or any
part of an unused allowable for any
Scheduled Area to another Scheduled
Area (i.e., from Schedule C to Schedules
A or B and Schedule B to Schedule A)
or, alternatively (to the extent not car-
ried over to other Scheduled Areas), the
carry forward of such unused allowable
to later years. Although the proposed

PROPOSED RULE MAKING

regulations do not gen-

revisions to the
erally authorize a positive net transfer of
capital to Schedule C affiliates over the

eriod of a year, revised § 1000.504 allows
Euch a positive net transfer of capital
during any year equal to the a.qmunt of
any negative net transfer of capital dur-
ing the prior year.

mﬁl. Fgrmer § 1000.505 has been re-
pealed to omit unnecessary provisions
or provisions contained elsewhere in the
regulations. New § 1000.505(a) makes
clear that a transfer by one affiliated
foreign national of a direct investor to
another affiliated foreign national of the
same direct investor is treated as a trans-
fer by the transferor affiliated foreign
national to the direct investor (.e., an
in-flow from the transferor’s Scheduled
Area) and as a further transfer from the
direct investor to the transferee affiliated
foreign national (ie., an out-flow to the
transferee’s Scheduled Area). This com-
putation applies if the direct investor
has more than a 50 percent ownership
interest in either the transferor or trans-
feree affiliated foreign national; other-
wise the transaction is disregarded in
computing net transfers of capital by the
direct investor to the Scheduled Areas of
the transferor and transferee affiliated
foreign national. New § 1000.505(b) re-
flects the position that short-term trade
credits (1 year or less) between affiliated
foreign nationals of a direct investor are
to be disregarded in computing net trans-
fers of capital by the direct investor; this
exclusion does not apply, however, to
short-term credits between a Canadian
affiliate and a non-Canadian affiliate as
stated in proposed General Authoriza-
tion No. 4 previously published.

12. Subpart I, which includes proposed
§§ 1000.901 through 1000.917, explains in
detail the rules for affiliated or associated
groups and members thereof and per-
sons indirectly owning or acquiring af-
filiated foreign nationals with respect to
(a) reporting requirements (b) author-
izations under the regulations, and (c)
exemptions from the regulations. Any
person affected by this subpart who has
previously filed FDI-101 may file a re-
vised form.

Interested persons are invited to sub-
mit comments, suggestions or objections,
in writing, to the Chief Counsel, Legal
Division, Office of Foreign Direct Invest-
ments, Department of Commerce, Wash-
ington, D.C. 20230. All such communica-
tions received within 30 days after pub-
lication of this notice in the Feperar
REeGISTER will be considered. Subsequent
to such time, these proposed amend-
ments, if adopted, will be published in the
FEDERAL REGISTER in final form either as
proposed or as they may be changed in
the light of comments recetved.

For purposes of completing Form FDI-
101 and Form FDI-102, reporters shall
follow the proposed amendments to the
regulations if such amendments are not
issued in final form prior to the date on
which such forms are required to be filed.

The texts of the proposed amendments
to the regulations are as follows:

1. Section 1000.201 is revised to read
as follows:

6541

§ 1000.201 Prohibited direct investment
in affiliated foreign nationals.

(a) Except as provided in §§ 1000.503
and 1000.504, and as otherwise permitted
by the Secretary of Commerce (herein-
after referred to as the Secretary) by
means of rulings, instructions, authoriza-
tions, waivers, or exemptions or other-
wise, positive direct investment (as
defined in § 1000.306(a)) by a direct in-
vestor in affiliated foreign nationals of
such direct investor in Schedule A, B, or
C countries (as described in § 1000.319),
and positive net transfers of capital (as
defined in § 1000.313) by a direct investor
to affiliated foreign nationals of such
direct investor in Schedule C countries,
are prohibited during any year (as de-
fined in § 1000.321) commencing with the
effective date.

(b) In accordance with the provisions
of section 2 of Executive Order 11387 and
in view of the prohibitions set forth in
paragraph (a) of this § 1000.201, a direct
investor is required to cause the repatria-
‘tion of such direct investor’s share of the
total earnings of affiliated foreign na-
tionals in each Scheduled Area so that no
positive direct investment, in excess of
the amount which may be authorized by
or pursuant to other provisions of this
part, shall exist in such Scheduled Area
at the end of any year.

(¢c) To the extent delineated from
time to time by the Board of Governors
of the Federal Reserve System, nothing
in this part shall apply to any bank or
other financial institution certified by
the Board as being subject to the Fed-
eral Reserve Foreign Credit Restraint
Program, or to any program instituted
by the Board under section 2 of Executive
Order 11387.

(d) In addition to all other powers re-
served to the Secretary in this part, the
Secretary may, in his discretion, with
respect to any direct invesior, amenrd or
revoke the authorizations set forth in
§§ 1000.503 and 1000.504 by reducing the
amount of positive direct investment au-
thorized during a calendar year, by
amending the application of such au-
thorizations and § 1000.201 from “during
any year” to periods shorter than a year,
and by otherwise imposing conditions
with respect to such authorizations as
the Secretary shall deem appropriate to
carry out the purposes of this part. In
exercising his discretion with respect
to any direct investor, the Secretary shall
consider, among other factors, the fol-
lowing:

(0] . Whether the positive direct in-
vestment of such direct investor during
any calendar quarter is, or may reason-
ably be estimated to be, materially in
excess of 25 percent of the positive direct
investment generally authorized to such
direct investor during the calendar year;

(2) Whether the transactions result-
ing in such positive direct investment
during such quarter are in accordance
with customary business practices of the
direct investor; and

(3) Whether the direct investor has
complied with the provisions of Subpart
F of this part.
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§1000.202 [Repealed]

2. Section 1000.202 is repealed in its
entirety.

3. Section 1000.306 is revised to read as
follows:

§ 1000.306 Positive and negative direct
investment.

(a) Direct investment by a direct in-
vestor in all affiliated foreign nationals
in any Scheduled Area during any period
means:

(1) The net transfer of capital (as
defined in § 1000.313(c)) made during
such period by the direct investor to all
incorporated and unincorporated affili-
ated foreign nationals in such Scheduled
Area; and

(2) The direct investor’s share in the
total reinvested earnings or losses, as
the case may be, of .all incorporated
affiliated foreign mnationals in such
Scheduled Area during such period (as
computed in accordance with paragraph
(b) of this section) . If the sum of (1) and
(2) is in excess of zero, the direct in-
vestment during such period shall be
positive direct investment; if a negative
amount, it shall be negative direct in-
vestment.

(b) A direct investor’s share in the
total reinvested earnings or losses, as the
case may be, of all incorporated affiliated
foreign nationals in any Scheduled Area
during any period shall be determined
by deducting from the sum of earnings
and losses (without regard to U.S. taxes
and foreign withholding taxes on the
distribution of dividends) during such
period of each such affiliated foreign
national:

(1) The aggregate of all dividends and
other distributions of earnings paid to
such affiliated foreign nationals by in-
corporated and unincorporated affiliated
foreign nationals, respectively, in other
Scheduled Areas; and

(2) The aggregate of all dividends
paid by such affiliated foreign nationals
to the direct investor and the direct
investor’s share of all dividends paid by
such affiliated foreign nationals to affili-
ated foreign nationals of the direct in-
vestor in other Scheduled Areas which
own stock of such affiliated foreign na-
tionals (before deducting foreign with-
holding taxes, but after deducting the
aggregate of all dividends and other dis-
tributions of earnings referred to in sub-
paragraph (1) of this paragraph):
Provided, That, in calculating a direct
investor’s share in the total reinvested
earnings or losses of incorporated affili-
ated foreign nationals for any year (In-
cluding the years 1964, 1965, and 1966) :

(1) A direct investor may elect, in such
manner as the Secretary may determine,
to treat dividends paid within 60 days
after the end of the year as having been
paid during such year; and

(i1) A dividend shall be deemed to
have been paid to the direct investor, or
to an affliated foreign national of the
direct investor, as the case may be, only
to the extent the amount thereof is re-
flected as having been received on the
books of account of the recipient.

PROPOSED RULE MAKING

. (¢) In making computations of earn-
ings or losses of affiliated foreign na-
tionals under this section or any other
provision of this part, such earnings or
lo_sses shall be determined in accordance
with accounting principles generally ac-
cgpted in the United States and con-
sls_t.en.tly applied; to the extent such
principles are reflected in reports to
stockholders, the computation shall fol-
low the principles used in preparing such
reports. The earnings and losses for all
affiliated foreign nationals in each
Scheduled Area shall be aggregated in
order to determine the direct investor’s
share in the total earnings or losses of
such affiliated foreign nationals. Adjust-
ments to the earnings of affiliated foreign
nationals required to conform to ac-
counting principles generally accepted in
the United States shall be applied to the
agegregated reported results of the affili-
ated foreign nationals in the Scheduled
Area involved. Earnings shall not be re-
duced by application or provision by the
direct investor of reserves for devalua-
tion or impairment of investment. Not-
withstanding the foregoing, the Secretary
shall have the right, generally or specifi-
cally, in his discretion to disapprove any
such accounting principles determined
by him to be inconsistent with the pur-
poses of this part and to preseribe such
principles as he may deem appropriate
to carry out the purposes of this part.

4. Section 1000.307 is revised to read as
follows:

§ 1000.307 Person.

(a) The term “person’” means an indi-
vidual, partnership, association, trust, es-
tate, corporation, or other organization
(including, for purposes of Subpart I of
this part, an affiliated or associated
group) .

(b) See Subpart I of this part for spe-
cial rules with respect to the treatment
of affiliated or associated groups within
the United States and the members
thereof and of persons indirectly owning
or acquiring interests in an affiliated for-
eign national.

5. Section 1000.309 is revised to read as
follows:

§ 1000.309 Property, property interest.

The terms “property” and “property
interest” include any property, real, per-
sonal, or mixed, tangible or intangible
(including the value of services per-
formed), or interest or interests therein,
present, future, or contingent.

6. Section 1000.312 is revised to. read
as follows:

§1000.312 Transfer of capital.

(a) A transfer of capital by a direct
investor to an affillated foreign national
means a direct or indirect transfer of
funds or other property by or on behalf
of or for the benefit of the direct investor
directly or indirectly to or on behalf of or
for the benefit of the afiillated foreign
national, or in connection with the ac-
quisition of an equity interest in or debt
obligation of the affiliated foreign
national, including, but not by way of
limitation:

(1) A transfer of funds or other prop-
erty by the direct: investor to any person
wheresoever located (including an
affiliated foreign national) in connection
with the acquisition of an equity interest
in or debt obligation of an affiliated
foreign national, except a debt obligation
acquired by subrogation in connection
with a transfer described in subpara--
graph (6) of this paragraph (a).

(2) A transfer of funds or other prop-
erty by the direct investor to an affiliated
foreign national as a contribution to the
capital of the affiliated foreign national.

(3) A transfer of funds or other prop-
erty by the direct investor to an affiliated
foreign national in complete or partial
satisfaction of a debt obligation of the
direct investor held by the affiliated
foreign national.

(4) A transfer of funds or other prop-
erty (as a redemption of stock, liquidat-
ing dividend, or otherwise) by the direct
investor to an affiliated foreign national
in reduction of an investment by the
affiliated foreign national in the direct
investor.

(5) A transfer of funds or other
property by any person wheresoever
located to an affiliated foreign national
in connection with a transfer by the
affiliated foreign national to any person
wheresoever located of an equity interest
in or debt obligation of the direct in-
vestor held by the affiliated foreign
national.

(6) A transfer of funds or other prop-
erty by the direct investor to any person
wheresoever located in complete or
partial satisfaction of a debt obligation
of the affiliated foreign national, includ-
ing a transfer pursuant to a guarantee
by the direct investor of a debt obligation
of the affiliated foreign national or re-
sulting from the assumption by the direct
investor of a debt oblication of the
affiliated foreign national.

(7) A transfer of funds or other
property by the direct investor to any
person wheresoever located in complete
or partial satisfaction of a foreign bor-
rowing made by the direct investor
before or after the effective date, to the
extent the use of the proceeds of the
borrowing, whether before or after the
effective date, constituted a transfer of
capital by the direct investor to an
affiliated foreign national.

(b) A transfer of capital by an affili-
ated foreign national to a direct investor
in such affiliated foreign national means
a direct or indirect transfer of funds or
other property by or on behalf of or
for the benefit of the affiliated foreign
national directly or indirectly to or on
behalf of or for the benefit of the direct
investor, or in connection with the
acquisition from the direct investor of
an equity interest in or debt obligation
of the direct investor, including, but not
by way of limitation:

(1) A transfer of funds or other prop-
erty by an affiliated foreign national to
the direct investor in connection with
the acquisition of an equity interest in
or debt obligation of the direct investor.

(2) A transfer of funds or other prop-
erty by an affiliated forelgn national to
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the direct investor as a contribution to
the capital of the direct investor.

(3) A transfer of funds or other prop-
erty by an affiliated foreign national to
the direct investor in complete or partial
satisfaction of a debt obligation of the
affiliated foreign national held by the
direct investor.

(4) A transfer of funds or ot,hg,r prop-
erty by an affiliated foreign national to
a person within the United States (other
than the direct investor) in complete or
partial satisfaction of a debt obligation
of the affiliated foreign national held
by such person, to the extent that such
debt obligation was at any time pre-
viously held by the direct investor and
the acquisition thereof by the direct
investor constituted a transfer of capi-
tal by the direct investor to an affiliated
foreign national.

(5) A transfer of funds or other prop-
erty (as a redemption of stock, liquidat-
ing dividend, or otherwise) by an affili-
ated foreign national to the direct in-
vestor in reduction of an investment by
the direct investor in an affiliated for-
eign national.

(6) A transfer of funds or other prop-
erty by a foreign national (other than
an affiliated foreign national) to the
direct investor in connection with a
transfer by the direct investor to such
foreign national of an equity interest in
or debt obligation of an affiliated foreign
national held by the direct investor.

(7 A transfer of funds or other prop-
erty by an affiliated foreign national to
any person wheresoever located in com-
plete or partial satisfaction of a debt
obligation of the direct investor, includ-
ing a transfer pursuant to a guarantee
by an affiliated foreign national of a

debt obligation of the direct investor or

resulting from the assumption by an
affiliated foreign national of a debt ob-
ligation of the direct investor.

7. Section 1000.313 is revised to read as
follows:

§ 1000.313 Net transfer of capital.

(a) A net transfer of capital (which
may be a positive or negative arnount)
by a direct investor to all incorporated
affiliated foreign nationals in any Sched-
uled Area during any period means (1)
the aggregate of all transfers of capital
made during such .period by the direct
investor to such affiliated foreign na-
tionals, less (2) the aggregate of all
transfers of capital made during such
period by such affiliated forelgn na-
tionals to the direct investor.

(b) A net transfer of capital (which
may be a positive or negative amount)
by a direct investor to all anincorpo-
rated affiliated foreign nationals in any
Scheduled Area during any period
means the aggregate net increase or net
decrease, during such period, in the ag-
gregate net assets of such affiliated for-
elgn nationals (whether such net in-
crease or decrease results from trans-
fers of capital, earnings, or losses or
any combination thereof, but excluding
the head office account of a branch).

(c) A net transfer of capital (which
may be a positive or negative amount)
by a direct investor to all incorporated

PROPOSED RULE MAKING

unincorporated affiliated foreign na-
%l%‘rixals in ?r?y Scheduled Area during
any period means (1) thp net transfer
of capital by the direct investor to all
incorporated affiliated nationals in such
Scheduled Area during such period, and
(2) the net transfer of capital by the
direct investor to all unincorporated
affiliated foreign nationals in‘ such
Scheduled Area during such period. If
the sum of (1) and (2) is in excess of
zero, the net transfer of capital du:'ri.ng
such period shall be deemed a positive
net transfer of capital; if a negative
amount, it shall be deemed a negative
net transfer of capital.

(d) In calculating the amount of a net
transfer of capital made by a direct in-
vestor to all incorporated and unincor-
porated affiliated foreign nationals in
any Scheduled Area during any period
(including the years 1965 and 1966) pur-
suant to paragraph (¢) of this section:

(1) There shall be deducted an amount
equal to that portion of the proceeds of
foreign borrowings made by the direct
investor, whether made in such period
or any previous period, as is or was ex-
pended during such period in making
a transfer of capital to any such affiliated
foreign national (including for this pur-
pose any borrowing made after the date
of such transfer of capital but as part
of one transaction or a group of inte-
grated transactions, provided the bor-
rowing was made within 90 days of the
transfer and during the same year):
Provided, That amounts borrowed by the
direct investor with an original maturity
of less than 12 months from the original
date of the borrowing shall not be so
deducted unless, in the case of a borrow-
ing the proceeds of which were expended
in making a transfer of capital during
1965 or 1966, such borrowing was not in
fact repaid in less than 12 months from
the original date of such borrowing, or,
in the case of a borrowing the proceeds
of which were expended in making a
transfer of capital after the effective
date, there exist provisions for renewal,
extension or continuance of such bor-
rowing for a total term of at least 12
months and the direct investor certifies
(with respect to borrowings after the
effective date) that it reasonably expects
that ‘such borrowing will not in fact be
repaid in less than 12 months from its
original date; and

(2) There shall be Included all trans-
fers of funds or other property as a
result of which the direct investor be-
came a direct investor in any affillated
foreign national and all transfers of
funds or other property to or on behalf
of or for the benefit of such affiliated
foreign national made by or on behalf of
or for the benefit of such direct investor
within 12 months (whether or not dur-
ing the same period) prior to the date
of the transfer by which it became a
direct investor in such amliated foreign
national, to the same extent as if the
direct investor had been a direct investor
in such affiliated foreign national during
such 12-month period.

8. Section 1000.321 is revised to read
as follows:

6543
§ 1000.321 Year.

Unless otherwise specified, the term
“year” or “portion of a year” means a
calendar year or a portion thereof: Pro-
vided, That, a direct investor customarily
maintaining its books of account on the
basis of a year (“fiscal year”) other than
a calendar year may make application
to the Secretary for permission to meas-
ure compliance with the provisions of
this'part on the basis of its fiscal year.
The Secretary shall grant the application
upon a showing to his satisfaction that,
notwithstanding the granting of such
application, the direct investor will sub-
stantially comply with the regulations,
on a calendar year basis, during the first
calendar year to which the application
relates.

9. Section 1000.322 is revised to read
as follows:

§ 1000.322 Person within the United
States.

(a) The term “person within the
United States” shall include, but not by
way of limitation:

(1) An individual who is a resident of
the United States;

(2) An individual, wherever residing,
who is a citizen of the United States
and the center of whose economic inter-
ests is located within the United States;

(3) A person, other than an individ-
ual or a corporation, organized under the
laws of the United States or the center
of whose economic interests is located
within the United States;

(4) A corporation organized under the
laws of the United States;

(5) A corporation organized under the
laws of a foreign country, the operations
of which are nevertheless managed and
directed within the United States and
substantially all of the stock of which
is owned by persons within the United
States and which has outstanding a class
of stock as to which it is not considered
a foreign issuer under section 4920(b) of
the Internal Revenue Code.

(6) A subsidiary, branch, division or
other subpart of a foreign national
which constitutes a permanent estab-
lishment within the United States shall
be considered a person within the United
States for purposes of this part except
that nothing herein contained shall limit
a bona fide transfer of capital in the
ordinary and customary -course of busi-
ness by such subsidiary, branch, division
or other subpart to and for the benefit
of its parent organization.

(b) For purposes of this part, United
States shall mean any State, the District
of Columbia, the Commonwealth of
Puerto Rico or any territory or posses-
sion of the United States.

10. A new § 1000.323 is added to read
as follows:

§ 1000.323 International finance suhb-
sidiary.

(&) The term “international finance
subsidiary” of a direct investor means a
corporation organized under the laws of
the United States or ofta;l‘y (it;ate terri-
tory, possession, Distric umbia, or
the Commonwealth of Puerto Rico, all
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of the stock of which (except directors’
qualifying shares) is owned directly or
indirectly by the direct investor, and the
principal business of which is to borrow
funds from foreign nationals other than
affiliated foreign nationals and to hold
debt or equity securities of affiliated
foreign nationals.

(b) For purposes of this part, a direct
investor and all of its international fi-
nance subsidiaries shall be considered ga
single person.

11. A new § 1000.324 is added to read
as follows:

§ 1000.324 Foreign borrowing.

The term “foreign borrowing” means
& borrowing by a direct investor from
foreign nationals other than affiliated
foreign natlonals.

12. A new § 1000.325 is added to read
as follows:

§ 1000.325 Incorporated and wunincor-
porated affiliated foreign mationals.

(a) The term “incorporated affliated
foreign national” means an affliated
foreign national which is incorporated
under the laws of a foreign country or
which is regarded by the laws of a foreign
country as being a corporation of such
country.

(b) The term “unincorporated af-
fillated foreign natonal” means all af-
filiated foreign nationals not described
in paragraph (a) of this section.

13. Section 1000.503 is revised to read
as follows:

§ 1000.503 Positive direct investment
not exceeding $100,000.

A direct investor is authorized, during
any year, to make positive direct invest-
ment in all of its affiliated foreign na-
tionals, wheresoever located (including
affiliated forelgn nationals in Schedule C
countries) not amounting in the aggre-
gate to more than $100,000.

14. Section 1000.504 is revised to read
as follows:

§ 1000.504 Authorized positive direct
investment in scheduled areas.

(a) The following provisions of this
section shall apply to aggregate positive
direct Investment by a direct investor in
all its afillated foreign nationals during
any year if such aggregate positive direct
investment is in excess of $100,000.

(1) Positive direct investment by a
direct investor during any year in af-
filiated foreign nattonals in Schedule A
countries is authorized in an aggregate
amount not exceeding the sum of (i) 110
percent of the average of positive direct
investment by the direct investor in all
afiiliated foreign nationals in Schedule
A countries during the years 1965 and
1966 and (1) commencing with 1969, such
additional amount as may have been
carrled forward from previous years

pursuant to the provisions of paragraph
(b) (1) of this section.

(2) Positive direct investment by a
direct investor during any year in af-
fillated foreign nationals in Schedule B
countries is authorized in an aggregate
amount not exceeding the sum of (1) 65

PROPOSED RULE MAKING

bercent of the average of positive direct
qustment by the direct investor in all
affiliated foreign nationals in Schedule

B eountries_during the years 1965 and
1966 and (ii) commencing with 1969,
such additional

; amount as may have
been carried forward from previous years

bursuant to the provisions of par h
(b) (2) (ii) of this section. R
(3) Positive direct investment by a di-
rect_lnvestor during any year in affiliated
fore1gn nationals in Schedule C coun-
tries is not authorized except that rein-
yestment of the direct investor’s share
m_the total earnings of incorporated sf-
filiated foreign nationals is authorized
in an aggregate amount not exceeding
the sum of (i) that portion of the direct
investor’s share in the total earnings of
all such incorporated affiliated foreign
nationals during such year as does not
exceed the lesser of (a) or (b) of this
subparagraph and (i) commencing with
1969, such additional amount as may
have been carried forward from previous
years pursuant to the provisions of para-
graph (e) (1) 1) of this section:

(@) An amount not exceeding 35 per-
cent of the average of positive direct in-
vestment by the direct investor in all af-
filiated foreign nationals in Schedule C

countries during the years 1965 and 1966;
or

(b) An amount computed by multiply-
ing the portion of the direct investor’s
share in the total earnings of all such
incorporated affiliated foreign nationals
during such year by a fraction, the nu-
merator of which is the portion of the
direct investor’s share in the total earn-
ings of incorporated affiliated foreign na-
tionals in Schedule C countries which
was reinvested during the years 1964,
1965, and 1966,-and the denominator of
which is the direct investor’s share in
the total earnings during such years of
such affiliated foreign nationals. (If the
numerator shall be zero or a negative
amount, the amount of earnings which
may be reinvested pursuant to this sub-
division (ii) is zero.)

(b) (1) If the amount of positive di-
rect investment authorized to be made by
a direct investor during any year in af-
filiated foreign nationals in Schedule A
countries pursuant to paragraph (a) (1)
of this section exceeds the amount of di-
rect investment (whether positive or
negative) by the direct investor during
such year in such affiliated foreign na-
tionals, or if no positive direct invest-
ment is so authorized during any year
in affiliated foreign nationals in Sched-
ule A countries but direct investment by
the direct investor during such year in
such affiliated foreign nationals is nega-
tive, the direct investor is authorized to
make additional positive direct invest-
ment, during the immediately following
year, in affillated foreign nationals in
Schedule A countries up to the amount of
such excess or such negative direct in-
vestment, as the case may be.

(2) If the amount of positive direct
investment authorized to be made by a
direct investor during any year in af-
fillated forelgn nationals in Schedule B
countries pursuant to paragraph (a) (2)

of this section exceeds the amount of
direct investment (whether positive or
negative) by the direct investor during
such year in such affiliated foreign na-
tionals, or if no positive direct investment
is so authorized during any year in af-
filiated foreign nationals in Schedule B
countries but direct investment by the
direct investor during such. year in such
affiliated foreign nationals is negative,
the direct investor is authorized (i) to
make additional positive direct invest-
ment in affiliated foreign nationals in
Schedule A countries, during the current
year, up to the amount of such excess
or such negative direct investment, as the
case may be, or (ii) to the extent addi-
tional positive direct investment in af-
filiated foreign nationals in Schedule A
countries is not so made during the cur-
rent year, to make additional positive di-
rect investment in affiliated foreign na-
tionals in Schedule B countries, during
the immediately following year, up to the
amount of such exeess or such negative
direct investment, as the case may be.

(¢) (1) To the extent that, during any
year, the portion of a direct investor’s
share in the total earnings of incor-
porated affiliated foreign nationals in
Schedule C countries which the direct
investor is authorized to reinvest during
such year pursuant to the provisions of
paragraph (a) (3) of this section exceeds
the portion of such share actually rein-
vested during such year (or the direct
investor is authorized to reinvest during
affiliated foreign nationals during such
year, as the case may be), or if the direct
investor is not authoried under para-
graph (a) (3) of this section to reinvest
any portion of its share in the total earn-
ings of incorporated affiliated foreign
nationals in Schedule C countries during
any year but such incorporated affiliated
foreign nationals have total losses during
such year, the direct investor is author-
ized (1) to make additional positive direct
investment (in the form of transfers
of capital and/or reinvested earnings) in
affiliated foreign nationals in Schedule A
or Schedule B countries during the cur-
rent year in an aggregate amount not
exceeding the amount of such excess or
such losses, as the case may be, or (ii)
to the extent additional positive direct
Investment in affiliated foreign nationals
in Schedule A or B countries is not so
made during the current year, to reinvest
an additional portion of its share in the
total earnings of incorporated affiliated
foreign nationals in Schedule C countries
during the immediately following year
up to the amount of such excess or such
losses, as the case may be.

(2) If a direct investor makes a nega-
tive net transfer of capital during any
year to affiliated foreign nationals in
Schedule C countries, the direct investor
is authorized (1) to make additional posi-
tive direct investment (in the form of
transfers of capital and/or reinvested
earnings) in affiliated foreign nationals
in Schedule A or Schedule B countries
during the current year up to the amount
of such negative net transfer of capital,
or (i) to the extent additional positive
direct investment in affillated forelgn
nationals in Schedule A or B countries is
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not so made during the current year, to
make positive net transfers of capital
to affiliated foreign nationals in Schedule
C countries during succeeding years in
an aggregate amount not exceeding the
amount of such negative net transfer of
capital.

15. Section 1000.505 is revised to read
as follows:

§ 1000.505 Transfers between affiliated
foreign nationals.

(a) For the purposes of this part, any
transfer of funds or other property made
by an affiliated foreign national of a
direct investor in any Scheduled Area to
another affiliated foreign national of
such direct investor in a different Sched-
uled Area shall be treated as a transfer of
such funds or other property by the
transferor affiliated foreign national to
the direct investor and as a further
transfer of such funds or other property
by the direct investor to the transferee
affiliated foreign national, unless, as to
either the transferor or transferee affili-
ated foreign national, the direct investor
does not own or acquire (1) securities
possessing in excess of 50 percent of the
aggregate voting power (including sub-
sidiaries, sub-subsidiaries and all subsid-
iaries of lower tiers if the subsidiary in
each case is connected to its parent by
ownership by the parent of securities of
the subsidiary possessing in excess of 50
percent of aggregate voting power); or
(2) the right or power to receive, control,
or otherwise enjoy more than 50 percent
of the earnings, receipts, or income on
profits; or (3) the right or power to
receive, control or otherwise direct the
disposition of more than 50 percent of the
assets upon the liquidation, termination,
or winding up thereof.

(b) Notwithstanding anything to the
contrary contained in paragraph (a) of
this section, the extension of a trade
credit by one affiliated foreign national
of a direct investor to another affiliated
foreign national of such direct investor
in the ordinary course of business pur-
suant to arm’s-length terms shall not be
deemed a transfer of capital by the direct
investor to the affiliated foreign national
receiving the credit nor a transfer of
capital by the affiliated foreign national
extending the credit to the direct investor

if the obligation is in fact paid within 12
months after extension of the credit, in
which event payment of the obligation
shall not be deemed a transfer of capital
by the direct investor to the affiliated
foreign national receiving payment nor a
transfer of capital by the afiliated for-

elgn national making payment to
direct investor. N e

15. A new Subpart I i3 added to the
regulations, consisting of §§ 1000.901

through 1000.917, inclusive, to read as
follows:

Subpart |—Rules for Affiliated or Associated
Groups and Persons Indirectly Owning or
Acquiring Affiliated Foreign Nationals

GENERAL RULES FOR THIS SUBPART
Sec.
1000.901 General coverage.
1000.902 Foreign members,
1000.803 Percentage of ownership.

REPRINTED FROM FEDERAL REGISTER VOL. 33, NO. 84

PROPOSED RULE MAKING

mso‘i Calculating indirectly owned inter-
ests.

RULES FOR MANDATORY GROUPS

1000.905 Definitions.
1000.906 Rules respecting mandatory groups.

RULES FOR ELIGIBLE GROUPS

Definition.

Rules respecting eligible groups.
Elections.

Consequences of an election.
1000911 Consequences of failure to elect.
1000.912 Other eligible group rules.

RULES RESPECTING INDIRECT INTERESTS

1000914 Interests subject to §§1000.914—
1000.916.

1000.915 Section 504 allowable.

1000.916 Other rules.

SPECIAL RELIEF

1000.917 Filing of revised or originai Forms
FDI-101.

Subpart I—Rules for Affiliated or As-
sociated Groups and Persons Indi-
rectly Owning or Acquiring Affili-
ated Foreign Nationals

GENERAL RULES FOR THIS SUBPART
§ 1000.901 General coverage.

This subpart sets forth rules respecting
affiliated or associated groups within the
United States and their members and
other persons within the United States
indirectly owning or acquiring interests
in an affiliated foreign national through
ownership or acquisition of an interest in
another person within the United States.
Affiliated or associated groups within the
United States include “mandatory
groups” (defined in § 1000.905) and “eli-
gible groups” (defined in § 1000.907).

§ 1000.902 Foreign members.

An affiliated or associated group which
would be subject to this subpart but for
the fact that one or more members of the
group are not persons within the United
States shall be treated as a group subject
to this subpart with respect to members
who are persons within the United States
if there are two or more members of the

group who are persons within the Uni
States. i

Ezample 1. R NV. is a
is not a person within the
whose shares are publicl
countries. R N.V. owns all
poration A and Corpora;
corporations, a 60 percent
ration C, a Malne corpor;
shares in T A.G., a Germ
remaining shares of Cor
licly held. Corporation
of a mandatory group

1000.907
1000.908
1000.909
1000.910

corporation which
United States and
Yy held in foreign
the shares of Cor-
tlon B, Delaware
interest in Corpo-
ation, and aln the
&N corporation. The
Poration C are pub-
A and B are members
and that mandatory

& group subject to thfs subpart b
nreE not persons within thepUnlt:;a;::t::ey
por:&zgﬂeoi ngon])lor:tlon A, a Delaware 0<;r-
0 a he shares
E‘lrem:h corporation, The nl‘u\reuc‘o;l’l:‘G(Jsl"l‘)\(:\'x-ut
on A are owned equally by Corporation B,

& Delaware corpor
New York OorporatTum' Corporation ©, a

on, and Cor .
& Unlted Kingdom carpor baration D,
A, B and O are members 3“:“- Corporationg
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§ 1000.903 Percentage of ownership,

Wherever in this subpart reference is
made to the percentage interest of g
person in another person, that percent-
age interest shall be calculated according
to the following rules:

(a) The percentage interest in a per-
son which is a corporation (or is an
association having the attributes of
a corporation, including transferable
shares) shall be that percentage of the
aggregate voting power of the corpora-
tion or association represented by the
equity shares of that corporation or
association which are owned. If a cor-
poration shall have more than one class
of equity shares outstanding, all classes
of equity shares shall be aggregated and
the shareholder’s interest shall be calcu-
lated in accordance with the aggregate
power to vote (incident to the shares
owned by him) generally on matters
appropriate for shareholder action. Con-
tingent voting rights shall be disregarded
until the contingency has occurred, and
shares subject to unexercised warrants,
conversion rights, options or like
arrangements shall be disregarded.

(b) Percentage interests in associa-
tions, partnerships, trusts, joint ven-
tures, and similar organizations shall
generally be determined by the per-
centage of a participant’s right to sharr
in the earnings of such organization. If
an interest in any such organization shall
entitle the holder to a fixed amount out
of, rather than a percentage of, earn-
ings, or another arrangement is in effect
which may cause the percentage of
interests in earnings to vary in accord-
ance with future conditions or contingen-
cies, the interests shall be calculated
either (1) by reference to the relative
amounts of earnings actually distributed
or distributable to each participant at
the close of the most recent annual
accounting period of the enterprise or
(2) by any other reasonable method
which fairly represents the relationship
of the participants respecting the actual
or potential earnings of the enterprise.

Ezample 3. A, B, and C, individuals within
the United States, are partners in a new
partnership formed to exploit mineral rights
in Latin America. Pursuant to the partner-
ship agreement, A is entitled to & salary,
plus a first call on net profits up to $50,000,
plus a one-fifth interest in the remaining net
partnership profits and B and C are each
entitled to two-fifths of the remaining part-
nership net profits. The partnership was
entered into on the assumption that, in the
first year of operation, A, B, and C would
divide net profits approximately equally if
the projection of profitability proved to be
acourate. A, B, and C are each deemed to own
a 333 percent interest in the partnership.

(¢) In cases where an interest oi; a.%z
person in another person canno e
calculated under paragraphs (a) and (
of this section, such interests shall bt:
calculated on the basis of all the fac
and circumstances of the case.

§ 1000.904 Calculating indirectly owned
interests. —_— -

An interest which is indirectly own
or acquired includes an interest through
ownership or acquisition of an infer-
vening person or chain of persons. The
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indirect owner’s percentage interest in
the person indirectly owned can be cal-
culated by multiplying together the per-
centage interests of each person in the
chain in each person in the chain (treat-
ing an appropriate amount of a higher
tier corporation’s stock held by a lower
tier corporation as not outstanding).

Example 4. A, an Individual residing within
the United States, owns a 30 percent interest
in Corporation A, a Delaware corporation.
Corporation A owns a 60 percent interest in
Corporation B, a New Jersey corporation. Cor-
poration B owns (with the exception of
qualifying shares) 2 German company. A
owns indirectly an 18 percent interest (30
percent X 60 percent X100 percent) in the
German company.

Ezample 5. Corporations A, B, C, D and E,
Delaware corporations, are members of a
chain. Corporation A owns an 81 percent in-
terest in Corporation B; similarly, Corpora-
tion B, in Corporation C; Corporation C, in
Corporation D; and Corporation D, in Cor-
poration E. X, an Individual, owns an 81
percent_interest in Corporation A. Corpora-
tion E owns a 100 percent Interest in R, a
Netherlands company. A 19 percent minority
interest in Corporation A 1s owned by M;
similarly, in Corporation B, by N; in Corpora-
tion C, by O; In Corporation D, by P; and in
Corporation E, by Q. M, N, O, P, and Q are
resident American individuals unrelated to
each other or to X. N indirectly owns a 10
percent interest in R, the Netherlands com-
pany (19 percent 81 percentxX81 percent
X 81 percentX 100 percent); O indirectly
owns & 12 percent interest in R (19 percent
X 81 percent X 81 percent X 100 percent); P in-
directly owns a 15 percent interest in R (19
percent X81 percent X100 percent); Q in-
directly owns a 19 percent interest in R (10
percent X 100 percent); and M Iindirectly
owns an 8 percent interest in R (19 per-
cent X 81 percentX8l percentxX8l percent
X 81 percent X 100 percent). Thus, N, O, P, and
Q are Indirectly direct investors in the
Netherlands company and M is not. X, A, B,
C, D, and E are members of a mandatory
group (as defined in § 1000.905). This Ex-

ample 6 may be illustrated by the following

RULES FOR MANDATORY GROUPS
§1000.905 Definition.
() A mandatory group is any af-
fillated or associated group all of whose
members can be described as follows:

PROPOSED RULE MAKING

(1) Eighty percent group.
(including an md.ividlfal)upwi‘%lﬂtx’ler?;;
United States (“parent”) and each per-
son (whether corporation, vartnership,
association, trust, estate, or other or-
ganization but not including an in-
dividual) within the United States (‘sub-
sidiary”) in which the parent owns in
excess of an 80 percent interest and all
subsidiaries of lower tiers within the
United States: Provided, That in each
case the subsidiary is connected to its
immediate parent by ownership by that
parent of in excess of an 80 percent in-
terest. There shall also be Included with-
in the mandatory group the members of
which are described in the preceding
sentence any person in which the ag-
gregate of directly owned interests of
all such members exceeds 80 percent.

Ezample 6.-X, an individual within the
United States, owns all voting shares of
Corporations A and B, Alabama corporations,
and an 83 percent interest in Corporation C,
a Florida corporation. The remaining securi-
ties of Corporation C are owned by P, Q, and
R, unrelated individuals. Corporation A has
an 85 percent interest in Corporation D, a
Flierida corporation. Corporation D, in turn,
OWNnS sn 81 percent interest in Corporation
E, a Flonhsg corporation, and has a wholly
owned Louisiena gubsidiary, Corporation F.
The minority ILwerests in Corporations D

and E are owned w»y Corporation G, an
Alabama corporation. X vwps a 100 percent

interest in Corporation M, us Argentinian
company, and Corporation E owns « 50 per-
cent interest in Corporation N, & Usited
Kingdom Company. Corporations A, B, C, o,
E, and F and X are members of a mandatory
group. P, Q, R, and Corporations G, M, and
N are not members of the mandatory group.
Corporations M and N are affiliated foreign
nationals of the mandatory group. Example
6 may be diagrammed as follows:

X

100%

4 peveons vithin the United States

100%
®

Ezample 7. The facts are the same as In
Example 6 except that Corporation A, B,
and C and X each own 25 percent interest
in Corporation H, an Ilinois corporation.
Corporation H is also a member of the
mandatory group identified in Example 6.

(2) Family relationship. An individ-
ual, his spouse, and any other individual
who is a “dependent” of such individual
as that term is defined in section 152,
Internal Revenue Code of 1954: Pro-
vided, That all such individuals are per-
sons thin the United States: And
provided further, That in determining
who are dependents of such individual
for purposes of this paragraph section
152(b) (3) (relating to citizenship) and
152(c) (relating to multiple support
agreements), Internal Revenue Code of
1954, shall not apply and children of an
individual not in his custody shall not
be treated as dependents.

(b) Any mandatory group described
in paragraph (a) of this section (includ-
ing a mandatory group so described by
application of the rule of §1000.902
(relating to groups with forelgn mem-
bers) to paragraph (a) of this section) is
an affillated or assoclated group within
the United States.

+ foreign nationals

§ 1000.906 Rules respecting mandatory
groups.

A mandatory group shall be treated
as one person within the United States
(and the separate identity of the mem-
bers thereof shall be disregarded) for all
purposes under the regulations In this

part including, without being limited to,
§§ 1000.201, 1000.203, 1000.503, 1000.504,
1000.505, 1000.602, and 1000.801.

Exzample 8. The facts are the same as in
Example 6. X, the individual within the
United States, and U.S. Corporations A, B, C,
D, E, and F are members of & mandatory
group. On January 1, 1968, X owns a 100 per-
cent interest in Corporation M, an Argen-
tinian company, and Corporation E owns a 50
percent interest in Corporation N, a United
Kingdom company. A single Form FDI-101
shall be filed on behalf of the entire man-
datory group and shall cover both Corpora-
tion M, the Argentinian company, and Cor-
poration N, the United Kingdom company.
Nelther another member of the mandatory
group (other than that member filing on be-
half of the group) nor P, nor Q, nor R, the
owners of the minority interest in Corpora-
tion O, nor Corporation G, the owner of the
minority interest in Corporations D and E,
shall file reports on Form FDI-101 with re-
speot to Corporations M and N.
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Ezample 9. The facts are the same as in
Example 8. Form FDI-101 shows an average of
positive direct investment for the years 1965
and 1966 inclusive in Schedule A countries
of $500,000 and in Schedule B countries of
81 miillion. X proposes to make positive direct
investment of $400,000 in Corporation M in
1968 while Corporation C plans to start up
& Nigerian venture by a net positive transfer
of capital in the amount of $300,000 in 1968.
No other member of the mandatory group
proposes to make any direct investment in
1068. Either transaction, but not both, is

X

generally authoriged, Under § 1000.504 posi-
tive direct investment is not authorized in
excess of $550,000 during any year in affiliated
foreign nationals of Schedule A, If X and
Corporation C both propose to go forward,
one person shall apply on behalf of all mem-
bers of the group for all specific authoriza-
tions, setting forth the 1968 direct invest-
ment program of all members of the manda-
tory group which, in this case consists of
$700,000 of direct investment in two projects
in Schedule A countries. The following dia-
gram illustrates Examples 8, 9, and 10:

100%
(&)

|
00%

sons within the United States

83%

G S A G S, et e

5

forpign nationals i
. |
50%
; hoo%

@ Tnited Kingdom proposed,

company Nigerian

venture

M) Argentinian
company

Ezample 10. The facts are the same as in

Example 8 except that, during 1968, Corpora-
tlon A lends the Argentinian company $500,-
000 evidenced by the company’s note payable
in 1973. No other transactions take place
with the Argentinian company or with any
other foreign national located in a Bchedule
A country and Corporation M has no earn-
ings in 1068. The loan is a positive direct

REPRINTED FROM FEDERAL REGISTER, VOL. 33, NO. 84—-TUESDAY, APRIL 30,

investment by the mandatory group author-
ized by § 1000.504.

Example 11. The facts are the same as in
Example 8 except that X makes a capital
contribution of $90,000 during 1968 to Cor-
poration M and Corporation D opens up &
branch in France, transferring assets during
1968 valued at $80,000. Assuming no other
relevant transactions, neither transaction is

authorized by § 1000.603, because, together,
they constitute positive direct investment in
excess of the amount authorized by that sec-
tion. The capital contribution to Corporation
M is a positive direct investment generally
authorized under § 1000.504, Assuming both
transfers are made, the net positive transfer
of capital to the French branch is‘a violation
of §1000.201 by the mandatory group and
every member thereof.

Ezample 12. The facts are the same as in
Example 8 except that, on January 1, 1968,
Corporation A, which is a person within the
United States, owns a 50 percent interest In
a Texas partnership, also a person within the
United States, having a wholly owned service-
and-sales subsidiary in Italy, O.S.p.A. The
other member of the Texas partnership is
Corporation G, an unrelated Alabama cor-
poration. On the same date, Corporation B

owns & 16 percent Interest in Corporation H,
& Delaware corporation, Corporation H is
otherwis\ owned by the general public. and
has & whdly owned Spanish subsidiary, Cor-
poration P, The mandatory group identified
in Example 8 (and not Corporation A or
Corporation B alone) is itself a member of
an eligible gryup, consisting of such manda-
tory group ani Corporation G, with respect
to O.S.p.A. ant the mandatory group is a
person within the United States which in-
directly owns an interest in Corporation P
through ownership of an interest in another
person in the United States, Corporation H.
Rules respecting these investments of the

mandatory group are et forth in §§ 1000.807—
1000912 and §§ 1000914-1000.916, respec-

tively. The following 'diagram illustrates
Example 12:

Qpersons within the United States

232

100%

* foreign nationals
50%

nited
Kingdom
company

Italian

company J

Ezample 13. The facts are the same as in
Example 8. Liquid foreign balances held by,
or for the benefit of, any member of the
mandatory group are liquid foreign balances
subject to the requirements of § 1000.203.
The mandatory group and all its members
are responsible for reducing by June 80, 1968,

the aggregate of such liquid foreign balances

‘to the level permitted under § 1000.208 and

100%

compauy

panish
company

thereafter for complying with the require-
ments of that section.

RULES FOR ELIGIBLE GROUPS
§ 1000.907 Definition.

(a) An eligible group is any affiliated
or associated group all of whose members
can be described as follows:

1968

® Argantinian
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y Control. Persons within the United
(tes who are shareholders in a cor-
e tion within the United States In
p ?fiacn one of such shareholders
W Owns in excess of a 50 percent in-

;or
ter&s;: " Does not own in excess of a 50 per-
cent interest but does own an interest of
sufficient magnitude to constitute effec-
tive control;

put none of such shareholders owns in
excess of an 80 percent interest.

gzample 14. An individual resident within
tne United States, A, owns a 60 percent
interest in Corporation B, a New York cor-

ration. The other shareholders are un-
related members of the general public, no
one of whom owns more than a 5 percent
interest in Corporation B. Corporation B is
an eligible group, and all of its shareholders
are members thereof.

(2) Group venture. Two or more per-
sons within the United States initiating
or maintaining a foreign business ven-
ture or a series of foreign business ven-
tures, provided that the relationship of
such persons is either—

(i) Evidenced by an agreement, such
as a joint venture agreement, articles of
partnership or the like; or

(ii) Pursuant to a common design in
which the members have agreed, wheth-
er orally or in writing, to associate
themselves for the purpose; or

(iii) Is not any of these but the proj-
ject is, in whole or in part, managed
centrally by a person or persons, whether
as agent, trustee, representative, or
otherwise, on behalf of the members of
the group,

Provided, That no member of the group

owns a greater than 80 percent interest
therein,

Ezample 15. Common examples of sub-
division (1i1) would include groups of in-
dividuals participating in an organized pro-
gram for the exploration of oil or other
minerals whether or not such individuals
elect to be treated as individual owners under
the Internal Revenue Code. .

Ezample 16. A, an individual residing in
New York, owns a 25 percent interest In
Corporation M, a Bermudan corporation. A’s

ther, B, who resides in Massachusetts,
OWns a 10 percent interest in Corporation M;
D, adult nephew of A and B, and E, his
wife, residing in Georgia, each owns a 121,
Percent interest in Corporation M. A 15 per-
cent interest in Corporation M is owned by
G, residing in Florida and mother of A and
B. None of these individuals is a dependent
of any person. The close family relationships
::lstlng among A, B, D, E, and G and the
MVestment in a single company, Corporation
iy gre indicia of a common design in which
e D, E, and G have agreed to assoclate

emselves. A, B, D, E, and G are members
of an eligible group.
o tﬁlt:dmfﬂe 17. X, an individual, resides in
“Verale phia and holds, in assoclation with
intes tum-elated individuals, a 100 percent
'brot,hs in a Bahamian corpcration, Y is- X's

W ouel' and resides in San Francisco. Y’s

-‘\ustrf owned California corporation has an

dope allan subsidiary. Nelther brother 18

ndent on the other. X and Y are not
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Eimbers of an eligible group. Note, however,
t if elther brother has, directly or in-
directly, any transactions with the amliated
foreign national of the other brother, such
transactions will be treated as transactions
on behalf of such other brother. See para-
graph (b) of § 1000912,

Ezample 18. Twelve individuals, American
Tesidents, own all the shares in Corporation
A, a Washington corporation. No individual
owns more than a 9 percent interest in
Corporation A. The same 12 individuals, in
the same proportions, own all the shares
of Coropration B, a Phillippines company,
which acts as exclusive Philippines sales
agent for Corporation A. There is no written
agreement among the individuals with re-
spect to Corporation B, but Corporation B
has rights of first refusal over its outstand-
ing shares. The similar shareholdings in
Corporations A and B, the business relations
between the two corporations, and the con-
trol over sale of the shares in Corporation B
are all facts evidencing a common design in
which the individuals have agreed to as-
soclate themselves together, The 12 in-
dividuals are members of an eligible group.

(3) Closely held corporate ownership.
Persons within the United States who
are shareholders in any corporation with-
in the United States with 10 or fewer
shareholders but no shareholder owns
in excess of a 50 percent interest therein
or, in any case, an interest of sufficient
magnitude to constitute effective control
over the corporation.

(b) Any eligible group described in
paragraph (a) of this section or (includ-
ing an eligible group so described through
application of the rule of § 1000.902 (re-
lating to groups with foreign members)
to paragraph (a) of this section) is an
affiliated or associated group within the
United States.

§ 1000.908 Rules
groups.

(a) The members of an eligible group
may make the election provided in
§ 1000.909 and must make that election
unless there is at least one member of
the eligible group who—

(1) Owns a 10 percent or greater per-
centage interest in the eligible group, and

(2) Owns or acquires, directly or in-
directly (including the aggregation of
interests owned or acquired directly or
indirectly), a 10 percent or greater per-
centage interest in an affiliated foreign
national which is a group investment (as
defined in paragraph (b) of this section) .

The making of such election shall have
the consequences set out in § 1000.910.
The consequences of failing to make such
election are set out in § 1000.911. Certain
rules for the treatment of eligible groups
and their members are unaffected by this
election, and these rules are set out in
.1000.912.

g 1(b) (1) A group investment shall
mean direct investment in any affiliated
foreign national (and such affillated for-
elgn national) owned or acquired by an
eligible group or the members thereof—

(1) By means of ownership or acqul-
sition directly or indirectly by & corpora-

respecting eligible

tion, partnership, or similar recognized
form of organization if the eligible group
consists of such an organization; or

(ii) Pursuant to the purposes, and
within the scope, of the common design
or central management of the eligible
group.

(2) A separate investment shall mean
the direct investment in any affiliated
foreign national (and such affiliated
foreign national) owned or acquired by
a member of an eligible group to the
extent it is not a group investment of that
eligible group. Separate investment and
the member’s share of group investment
in the same foreign national shall be
aggregated in determining whether the
foreign national is an affiliated foreign
national of such member,

Ezample 19. M, N, O, and P, individuals
within the United States, each owns a 25
percent interest in Corporation A, a Dela-
ware corporation. Corporation A holds title
to an apartment bullding in Rio de Janeiro
which it manages through an employee.
Corporation A also owns a 25 percent interest
in B Company, Ltd., a United Kingdom com-
pany. M owns directly an additional 25
percent interest in B Company, Ltd. N owns
all the shares (except qualifying shares) of
a Chilean company. The apartment build-
ing and the 25 percent interest in B Com-
pany, Ltd. are group investments. M’s ad-
ditional interest in B Company, Lid. is a
separate investment of M. The Chilean com-
pany is a separate investment of N.

§ 1000.909 Election.

(a) The method of making the elec-
tion referred to in § 1000.908 shall be as
follows:

(1) In the case of eligible groups
which are group ventures or like organi-
zations (subparagraph (2) of paragraph
(a) of § 1000.907) or closely held corpo-
rations (subparagraph (3) of paragraph
(a) of §1000.907) by a document ex-
ecuted by or on behalf of all members of
the eligible group or by so many of such
members as have the power by their
vote to bind such group pursuant to any
constituent agreement to which all
members are parties.

(2) In the case of eligible groups
which are controlled corporations (sub-
paragraph (1) of paragraph (a) of
§ 1000.907) by a document executed by
the member of the group owning in ex-
cess of a 50 percent interest in the corpo-
ration or otherwise in effective control
of the corporation.

(3) If any eligible group must make
the election referred to in § 1000.908,
such election shall be deemed to have
been made without further action by the
members of the group.

(b) Written notice of such election
shall be filed with the Program Reports
Division, Office of Foreign Direct Invest-
ment, U.S. Department of Commerce,
Washington, D.C. 20230, on or prior to
June 10, 1968, in connection with the
filing of an original or revised Form
FDI-101 pursuant to paragraph (b) of
§ 1000.602.
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(¢) Once the election is made, it may
not be changed without the permission
of the Secretary except as prov1ded. in
§1000.917 in connection with the filing
of an original or revised Form FDI-101
as permitted in that section. E
§ 1000.910 Consequences of an election.

The following rules shall apply to an
electing eligible group and-its members:

(a) One Form FDI-101 shall be filed
by an electing eligible group and shall
reflect the -group investments of the
eligible group, but shall not reflect the
separate investments of any member. No
other person shall file a Form FDI-101
reflecting the group investments.

Ezample 20. X, Y, and Z are individuals
resident in the United States. They have
formed a partnership which owns a 25 per-
cent interest in a real estate venture in
Mexico. In addition, Y owns directly a 15
percent interest in the Mexican venture and
Z owns directly a 5 percent interest in the
Mexican venture. X owns a 10 percent in-
terest in an unrelated Mexican company.
X, Y, and Z make the election provided in
'§ 1000.208. The partnership files a Form
FDI-101, reporting thereon the 25 percent
interest in the Mexican venture and re-
flecting the partnership interests of X, Y,
and Z on Supplement 1 to such Form. X
and Y each file a Form FDI-101, reporting
their respective separate investments. Z also
files a Form FDI-101, reporting his separate
investment, even though he is a direct in-
vestor only through aggregation of his sep-
arate investment and his share of the group
investment. See paragraph (b) of § 1000.915.

(b) The phrase, “the average of posi-
tive direct investment by the direct in-
vestor * * * during the years 1965 and
1966 inclusive” as used in § 1000.504
means the average of positive direct
investment which is required to be re-
ported for those years by the direct
investor on Form FDI-101. The positive
direct investment generally authorized
by § 1000.504 in each Scheduled Area is
the “section 504 allowable” in such
Scheduled Area.

Ezample 21. The facts are the same as in
Example 20. The partnership positive direct
investment averaged $1 million in 1965 and
1066, and also X and Y each had an average
of positive direct investment of the same
amount in his separate investment. Z’s
average of positive direct investment in his
separate Investment was $500,000. The part-
nership, X, and Y each have a section 504
:gowaib:f of 1,100,000 in Schedule A coun-

es. as a section 504 allowa
in Schedule A countries, A SR pe

(¢) With respect to positive direct in-
vestment authorized under § 1000.503:

(1) Except as provided in subpara-
graph (3) of this paragraph, an electing
eligible group is authorized to make
during any year, positive direct invest-,
met in all of its affillated foreign na-

PROPOSED RULE MAKING

tionals, Wwheresoever located, mot
amounting in the. aggregate to more
than $100,000.

(2) Except as provided in subpara-
graph (3) of this paragraph, the amo_unt
of positive direct investment authorized
to any direct investor under § 1000.503
shall not be reduced by reason of the
fact that such direct investor is a mem-
ber of one or more electing eligible
groups: Provided, That, if any direct
investor has a 10 percent or greater per-
centage interest in one or more elec_tmg
eligible groups, the amount of positive
direct investment so authorized to such
direct investor shall be reduced (not
below zero) by that percentage of
$100,000 which is equal to the sum of
ail of such direct investor’s 10 percent or
greater percentage interests in such
groups.

Ezample 22. X, an individual resident with-
in the United States, owns a 5 percent in-
terest in Corporation A, a Delaware corpo-
ration, There are seven other shareholders
in Corporation A. The shareholders make
the election provided in § 1000.908. X is au-
thorized to make positive direct investment
during any year in all of its affiliated for-
eign nationals, wheresoever located, not
amounting in the aggregate to more than
$100,000 except as provided in subparagraph
(3) of this paragraph.

Ezxample 23. The facts are the same as in
Example 22. Y, an individual resident within
the United States, is a shareholder in Cor-
poration A and owns a 50 percent interest
therein. Except as provided in subparagraph
(8) of this paragraph, Y is authorized under
§ 1000.503 to make positive direct investments
not amounting in the aggregate to more than
$50,000 during any year, because the amount
of positive direct investment Y is authorized
to make under § 1000.503 is $100,000 less 50
percent of $100,000.

(3) Section 1000.503 shall not be
deemed to authorize any member of an
eligible group to make positive direct in-
vestment in any amount in a group in-
vestment or any eligible group to make
positive direct investment in any amount
in a separate investment of any member
thereof.

(d) (1) The electing eligible group
shall be treated as a direct investor for
purposes of § 1000.203.

(2) No member of an electing eligible
group shall be treated as a direct investor
for purposes of §1000.203 unless such
member has a separate investment.

Ezample 24, W, X, Y, and Z, ind
residing in the United States, eachlvctgl:xali
25 percent interest in ‘Corporation A, a Texas
corporation. Corporation A has a wholly
owned subsidiary, B.S.A, a Mexican com=-
pany. W has a separate investment in C com-
pany, a United Kingdom partnership, con-
sisting of a 20 percent interest therein. X,
;{. s{rnd Z have no separate investment., W,
5,1 » And Z make the election provided in

000.908, Accordingly, Corporation A files
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a Form FDI-101 coverin
a Form FDI-101 covering : %é\m AW flles
and Corporati Pany. w, X,
P! on A have maintajneg
stantial bank accounts in banks locat o
the United Kingdom for severa] Years i
poration A is required to report op s
FDI-101 the bank on Form
) accounts maintaineq p
it during 1965-66 in the United Kingao
but not the bank accounts maintainedgtho .
by W or X. W reports on Line 17 of its Foere
FDI-101 the bank account maintained rtl,n
him in the United Kingdom. Both Corpor:
tion A and W are subject to § 1000.203pwu?t;
respect to the bank accounts reporteq o
their respective Form FDI-101. X is not Sublf
ject to § 1000.203 with respect to the bank
account which he maintains in the Uniteq
Kingdom.

Ezxample 25. The facts are the same ag in
Example 24, except that the accounts majn-
tained by X are, in fact, at all times helq
subject to the control of Corporation A, re-
turnable to that corporation on its demang
without material conditions. Monies helq
by X in bank accounts in the United King-
dom are held for the account of Corporation
A. The monies shall be reported by Corpo-
ration A on Line 17 of Form FDI-101 filed
by it, and Corporation A is subject to § 1000.-
203 with respect to monies in this account.

§ 1000.911 Consequences of failure to

elect.

The following rules shall apply to
a nonelecting eligible group and fits
members:

(a) One Form FDI-101 shall be filed
by each member of the eligible group and
shall reflect that portion of the group
investment which is the same as the
member’s percentage interest in the eligi-
ble group: Provided, That any member of
the eligible group shall not report any
portion of the group investment if he
either—

(1) Owns less than a 10 percent inter-
est in the group; or

(2) Does not, directly or indirectly (in-
cluding the aggregation of interests
owned or acquired directly or indirectly)
own or acquire a 10 percent or greater
percentage interest in an affiliated foI-
eign national which is a group invest-
ment.

The nonelecting eligible group shall file
a Form FDI-101 to reflect the portion of
group investment not reported by f»hﬁ
members thereof. No other persons sha
file a Form FDI-101 with respect to any
portion of the group investment.

in New
Ezample 26. A partnership, formed

York, has elght partners with the foloTiLE
percentage interests in the partners gt and
and C each have a 25 percent lnteret il
D, E, F, G, and H each have & 5 perce!.'tt Citone
est. The partnership owns & 25p erce: and D
est In & United Kingdom compaby. &0 o py
each have directly an additional and C b8s
interest in the same compaly, © o “oom-
directly & 5 percent interest in the S577
pany. Example 26 may be diagr
follows:

|
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The partners fail bo make the election pro-
vided in § 1000.908. Despite the failure of the
members to make the election, the partner-
ship still reports on Form FDI-101 with
respect to half of the group investment. The
partnership reports for D, E, F, G, and H, be-
cause all of those partners have less than a
10 percent interest in the partnership. The
partnership also reports for B, because B has
a total percentage interest in the United
Kingdom company of 6.25 percent. Thus, the
electlon benefits only A and C. A reports
with respect to a 31.25 percent interest in
the United Kingdom company on his Form
FDI-101, made up of a 25 percent interest
directly owned and a 6.25 percent interest
indirectly owned. C re with respect to
an 11.26 percent interest in the United King-
dom company, made up of a 6.25 percent
interest indirectly owned and a 5 percent
interest directly owned. Despite the fact that
the partnership reports with respect to D’s
share of the group investment in the United
Kingdom company (because D owns less than
a 10 percent interest in the partnership), D
still reports his separate investment in the
United Kingdom company on a Form FDI-
101. No other person reports with respect to
the United Kingdom company.

(b) Section 504 allowables shall be
calculated on the basis of the average of
positive direct investment during the
years 1965 and 1966 which is required to
be reported by the direct investor on
Form FDI-101.

Ezample 27. The facts are the same as in
Example 26. In 1965, the partnership made
positive direct investment in the United
Kingdom company amounting to $850,000. In
1966, the amount was $1,1560,000. The average
of positive direct investment by the partner-
ship in all Schedule B countries is $500,000.
This result obtains because ﬂ;; orfwgnersl:‘ilg
reports with res) to only hal e gro
investment. Thep:.;ctbton 504 allowable of the
partnership in all Schedule B countries is
$375,000 (65 percent of $500,000).

Ezample 28, Corporation A is a Georgla
corporation. An individual, X, owns a 60 per-
cent interest in Corporation A. There are 300

Tnited Z
Kingdom.
company |

20% unrelated

foreign
nationals

other shareholders, no one of whom own
more than a 8 percent interest in Corpora-
tion A. Corporation A has a wholly owned
subsidiary in Mexico. If X fails to make the
election provided in § 1000.908, then X and
Corporation A both flle Forms FDI-101, re-
porting, respectively, a 60 percent and a 40
percent interest in the Mexican subsidiary.
As a result, if Corporation A had made posi-
tive direct investment in the subsidiary dur-
ing the years 1965 and 1966 in the amount of
$1 million, X would have a section 504 allow-
able in Schedule A of $330,000 (110 percent of
60 percent of half of $1 million) and Corpor-
ation A would have a section 504 allowable in
Schedule A of $220,000. If X transferred
$300,000 to start up a Kenyan venture in
calendar year 1968. That transfer, if a posi-
tive direct investment, is authorized to X
under § 1000.504.

(¢) With respect to positive direct in-
vestment authorized under § 1000.503:

(1) Subject to the provisions of sub-
paragraph (3) of this paragraph, the
amount of positive direct investment au-
thorized to any direct investor shall not
be reduced by reason of the fact that
such direct investor is a member of one
or more nonelecting eligible groups.

(2) Subject to the provisions of sub-
paragraph (3) of this paragraph, a non-
electing eligible group is authorized,
during any year, to make positive direct
investment in all of its affiliated foreign
nationals, wheresoever located, not
amounting in the aggregate to more than
$100,000: Provided, That where one or
more members of such nonelecting eligi-
ble group has a 10 percent or greater
interest in such group, the amount of
positive direct investment so authorized
to such group under this subparagraph
shall be reduced by that percentage of
$100,000 which is equal to the sum of the
percentage interests owned by members
having a 10 percent or greater percentage

interest in such group.

Ezample 29. X, an individual resident in
New York, owns a 60 percent interest in each
of two Maine corporations, Corporations A
and B. Each corporation has affiliated for-
eign nationals. The remalning interests in
each corporation are publicly held and no
shareholder other than X owns more than
a b percent interest in either corporation.
Subject to the provisions of subparagraph
(8) of this paragraph, X is authorized to
make positive direct investment during any
year in all of its affillated foreign nationals,
wheresoever located, not amounting in the
aggregate to more than $100,000. Subject to
the provisions of subparagraph (3) of this
paragraph, corporation A is authorized to
make positive direct investment during any
year in all of its affillated foreign nationals,
wheresoever located, not amounting in the
aggregate to more than $40,000. Subject to
the provisions of subparagraph (3) of this
paragraph, corporation B is authorized to
make positive direct investment during any
year in all of its affiliated foreign nationals,
wheresoever located, not amounting in the
aggregate to more than $40,000. Every share-
holder in Corporation A or B other than X
is also authorized, subject to the provisions
of subparagraph (8) of this paragraph, to
make positive direct investment during the
year in all of his affillated foreign nationals,
wheresoever located, not amounting in the
aggregate to more than $100,000.

(3) No member of an eligible group
is authorized under § 1000.503 to make
positive direct investment in any amount
in a group investment and no eligible
group is authorized to make positive
direct investment in any amount in any
member’s separate investment.

(d) (1) A nonelecting eligible group
shall be treated as a direct investor for
purposes of § 1000.203.

(2) A member of a nonelecting eligible
group shall be treated as a direct investor
for purposes of § 1000.203 unless such
member neither (i) owns a 10 percent or
greater percentage interest in any non-
electing eligible group nor (ii) has any
separate investment.

§ 1000.912 Other eligible group rules.

Whether or not the eligible group has
made the election provided in § 1000.908,
every person shall be treated as a direct
investor in every group investment for
purposes of § 1000.201 if he owns, directly
or indirectly, a 10 percent or greater
interest in the eligible group.

(a) A transaction effected by, on be-
half of, or for the benefit of a partner-
ship, association, trust, estate, corpora-
tion, or other organization in which a
person has a greater than 50 percent
interest shall be treated as if effected by
such person for the purpose of § 1000.201.

(b) A transaction effected by, on be-
half of, or for the benefit of a grand-
parent, parent, brother, sister, uncle,
aunt, niece, nephew, child, grandchild,
or spouse of an individual, or effected by,
on behalf of, or for the benefit of spouses
of any of the foregoing, shall be treated
as if effected by such individual for the
purposes of § 1000.201.

Ezample 30. A New York corporation,
Corporation A, has 80 shareholders. Two
shareholders, who are U.S. residents, X and
Y, own, respectively, a 60 percent interest
and a 30 percent interest in Corporation A.
Corporation A has a 30 percent interest in
& Mexican subsidiary. Neither X nor Y has a
section 504 allowable in Schedule A. During
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1968, In the only transaction with forelgn
nationals engaged in by either, X and ¥,
each buy long-term debentures issued by the
Mexican subsldigry. X and Y have engaged
in transactions prohibited by § 1000.201.

Ezample 31. A, an individual residing in
New York, owns a 60 percent interest in
Corporation A, a Delaware corporation. Cor-
poration A is not a direct investor. A also
owns a 10 percent interest in Corporation B,
a Texas corporation, which owns a 100 per-
cent interest in a Mexican corporation. Dur-
ing 1968, Corporation A buys debentures
issued by the Mexican subsidiary. The pur-
chase of debentures is treated as if made by
A. Such a purchase is prohibited by § 1000.-
201,

RULES RESPECTING INDIRECT INTERESTS

§ 1000.914 Interests subject to §§ 1000.-
914-1000.916.

(a) Except as provided in paragraph
(b) of this section, where one person
within the United States (“primary
owner”) owns or acquires one or more
affiliated foreign nationals and one or
more other persons within the United
States (“secondary owners”) directly or
indirectly own an interest in the primary
owner, then both primary owner and
secondary owners are subject to the rules
set forth in §§ 1000.914-1000.916.

Ezample 32, X, an individual within the
United States, owns a 10 percent interest in
Corporation A, a Delaware corporation. Cor-
poration A is the sole owner of an Argen-
tinian corporation.-X is a secondary owner
and a person covered by Division IV of this
subpart.

Ezample 33. Y, an individual, within the
United States, owns (with the exception of
qualifying shares) all the shares of S AG,, a8
German company. S A.G. owns a one-tenth
interest in T GmbH, a second Germany com-
pany. Y is not a person covered by this sub-
part, because S A.G. is not a person within
the United States.

(b) If any person is subject to both
the rules of §§ 1000.914-1000.916 and to
the rules of §§ 1000.905-1000.906 (relat-
ing to mandatory groups) or §§ 1000.907-
1000.912 (relating to eligible groups),
then the rules set forth in such §§ 1000.-
905-1000.906 or §§ 1000.907-1000.912 shall
prevail to the extent they are incon-
sistent with the rules set forth in
§§ 1000.914-1000.916.

§ 1000.915 Section 504 allowable.

(a) The primary owner shall, and sec-
ondary owners shall not, report on Form
FDI-101 with respect to any affiliated
foreign national of such primary owner.
The average of positive direct invest-
ment during 1965 and 1966 of the pri-
mary owner shall, and of the secondary
owners shall not, include items of direct
investment reported by the primary
owner under the preceding sentence.

Ezample 34. X and Y, unrelated American
resident individuals, each own a 12 percent

PROPOSED RULE MAKING

interest in Corporation A, a Delaware cor-
poration. Neither X or Y controls Corpora-
tion A. No other shareholder in Corporation
A (of which there are 50) owns more than a
5 percent interest. Corporation A has a
wholly owned Brazilian subsidiary. X and Y
are secondary owners, and Corporation A is a
primary owner, of the Brazilian subsidiary.
Corporation A shall file a Form FDI-101, re-
porting with respect to the Brazilian sub-
sidiary. X and Y do not file a Form FDI-101.

(b) If any person directly owns or ac-
quires an interest in an affiliated foreign
national which is less than a 10 percent
interest, but such person also indirectly
owns an Interest in the same affiliated
foreign national and (by the aggregation
of directly and indirectly owned inter-
ests) owns or acquires a 10 percent or
greater interest in the affiliated foreign
national, then such person shall file a
Form FDI-101 with respect to the inter-
est in the affiliated foreign national
which it owns directly.

Ezample 35. A, an individual residing in
Florida, owns a b percent interest in Corpo-
ration B, a Florida corporation. Corporation
B owns an 80 percent interest in Corporation
C, a Jamaican corporation. A directly owns
an additional 8 percent interest in Corpora-
tion C. A owns (by the aggregation of direct
and indirect interests) .a 12 percent interest
in Corporation C. A shall file a Form FDI-101
with respect to his direct 8 percent interest
in Corporation C.

§ 1000.916 Other rules.

(a) Notwithstanding any of the fore-
going, every person owning, directly or
indirectly, a 10 percent or greater inter-
est in a primary owner shall be treated
as a direct investor in any affiliated for-
eign national of such primary owner for
purposes of § 1000.201.

(1) A transaction effected by, on be-
half of, or for the benefit of a part-
nership, association, trust, estate, corpo-
ration, or other organization, in which
a person has directly or indirectly a
greater than 50 percent interest shall be
treated as if effected by such person for
the purpose of § 1000.201.

(2) A transaction effected by, on be-
half of, or for the benefit of a grand-
parent, parent, brother, sister, uncle,
aunt, niece, nephew, child, grandchild, or
spouse of an individual, or effected by, on
behalf of, or for the benefit of spouses
of any of the foregoing, shall be treated
as If effected by such individual for the
purposes of § 1000.201.

(b) For purposes of §1000.203, each
primary owner shall be treated as a di-
rect investor, and no secondary owner
shall be treated as a direct investor un-
less such secondary owner (either direct-
ly or by the aggregation of interests
owned or acquired indirectly and direct-
ly) owns a 10 percent or greater percent-

age interest In an affiliated foreign
national.

(¢) Each secondary owner and each
primary owner is authorized to make
positive direct investment, during any
year, in all of his affiliated foreign na-
lgionals, wheresoever located, not amount-
ing In the aggregate to more than
$100,000, except that § 1000.503 does not
authorize any person to make positive
direct investment in any amount in

(1) An affiliated foreign national of
which he is a secondary owner; or

(2) An affiliated foreign national of
any other person when such other per-
son owns directly or indirectly a 10 per-
cent or greater interest in the person
making the positive direct investment.

Ezample 36. X, an individual residing with-
in the United States, owns Company A, &
United Kingdom company, and also owns a
15 percent interest in Corporation B, a Dela-
ware corporation, and does not have effective
control of Corporation B. No other share-

" holder In Corporation B owns more than

a 5 percent interest. Corporation B owns a
60 percent interest in a Belgian company.
During 1968, X buys $60,000 of the Belgian
company’s debentures and $50,000 of the
United Kingdom company’s debentures. As-
suming no other relevant transactions, X is
not authorized to make any amount of posi-
tive direct investment in the Beligan com-
pany under § 1000.503, since it is an affiliated
foreign national of which X is a secondary
owner. Furthermore, X is not authorized un-
der § 1000.503 to buy the debentures of the
United Kingdom company, since the amount
of positive direct investment made by X In
his affiliated foreign nationals during 1968 is
$110,000.

Example 37. The facts are the same as in
Example 34 except that Corporation B buys
$40,000 of the Belgian company’s debentures
and $50,000 of the United Kingdom com-
pany’s debentures. Corporation B is not au-
thorized under § 1000.503 to buy the deben-
tures of the United Kingdom company, since
it 1s an affiliated foreign national of X who
owns a 15 percent interest in Corporation B.
Corporation B is authorized to buy the Bel-
glan company’s debentures under § 1000.503.

SPECIAL RELIEF

§ 1000.917 Filing of revised or original
Forms FDI-101.

Any person who has made a timely
filing of Form FDI-101, and reported
amounts on the basis of the instructions
thereto, which amounts are materially
changed because of the provisions of this
proposed subpart, may elect to substitute
an amended form FDI-101, reflecting the
required changes, within 15 days after
the date on which this subpart is
promulgated in final form.

JoSEPH W. BARTLETT,
Acting Director, Office of
Foreign Direct Investments.
APRIL 25, 1968.

[F.R. Doc. 68-5175; Filed, Apr. 29, 1968
8:45 a.m.]
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U.S.
OFFICE

DEPARTMENT OF COMMERCE

Office of Foreign Direct Investments
[15 CFR Part 10001

FOREIGN DIRECT INVESTMENT
REGULATIONS

Notice of Proposed Rule Making

Introduction. Notice is hereby given
that the Office of Foreign Direct Invest-
ments proposes to promulgate various
amendments to the Foreign Direct In-
vestment Regulations (the “regulations’)
(15 CFR Part 1000).

Proposed § 1000.203 of the regulations
will replace current § 1000.203 (Liquid
Foreign Balances). The proposals re-
specting §§ 1000.201 (Prohibited Direct
Investment in Affiliated Foreign Nation-
als), 1000.312(a) (7) (Transfers of Capi-
tal), 1000.313(d) (1) (Net Transfer of
Capital), 1000.324 (Long-Term Foreign
Borrowing),-1000.503 (Positive Direct In-
vestment Not Exceeding $100,000) and
1000.505(a) (Transfers Between Affiliated
Foreign Nationals) supersede the pro-
Dposals respecting such provisions which
were published in the FEpERAL REGISTER
on April 30, 1968, while proposed Subpart
K supersedes proposed General Authori-
zation No. 4 published in the FEDERAL
REGISTER on March 12, 1968. Accordingly,
all of such prior proposals are hereby
withdrawn.

The principal revisions are as follows:

(1) Proposed § 1000.203 requires that,
as of June 30, 1968, and as of the end of
every month thereafter, the liquid for-
eign balances held by a direct investor be
maintained at a level not in excess of the
average end-of-month amounts of the
same 50 held by the direct investor dur-
ing 1965 and 1966. The section, as re-
drafted, defines the term “foreign bal-
ances” to include foreign bank deposits
(including certificates of deposit and
fixed interest deposits), negotiable in-
struments and commercial paper of un-
affiliated foreign nationsls (other than
negotiable instruments or commercial
paper arising from the export by the di-
rect fnvestor of goods or services from
the United States to foreign nationals),
and securities issued or guaranteed by a
foreten country. The term “liquid foreign
balances” is defined as forelgn balances
other than (a) negotiable instruments,
commercial paper and securities which
are not redeemable at the option of the
direct investor and are not transferable
and readily marketable; (b) bank de-
posits, negotiable instruments and com-
mercial paper which have a period of
more than 1 year remaining to maturity
when acquired by the direct investor and
which are not redeemable in full at the
option of the direct investor within a pe-

DEPARTMENT OF COMMERCE
OF FOREIGN DIRECT INVESTMENTS
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Tiod of 1 year after such acquisition:; and
(c) foreign balances which are subject to
restrictions of a foreign country on
liquidation and transfer. The proposed
section also contains a definition of “di-
rect investment liquid foreign balances”
as liquid foreign balances representing
the proceeds of foreign borrowings held
by a direct investor in anticipation of
making transfers of capital to afiliated
foreign mnationals. Direct investment
liquid foreign balances are excluded in
calculating the average end-of-month
amounts of liquid foreign balances held
during 1965 and 1966; they are included,
however, in calculating the amount of
liquid foreign balances held as of the end
of any manth commencing June 30, 1968,
unless, among other things, the direct in-
vestor (prior to June 30, 1968, or the first
date it holds direct investment liquid for-
eign balances, whichever is later) certl-
fies to the Secretary that it will not make
transfers of capital to afiillated foreign
nationals (In the form of transfers of
cash, negotiable instruaments, commercial
paper, certificates of deposit or securl-
tles) other than by utilizing the direct
Investment liquid foreign balances which
1t then holds.

(2) Proposed § 1000.324 defines “long-
term foreign borrowings” by a direct in-
vestor, incorporating in the definition the
12-month maturity provision now in-
cluded in current § 1000.504(b) (1) and
previously published proposed § 1000.313
(d) (1). Proposed § 1000.324 makes clear
that the refinancing of a foreign borrow-
ing (by virtue of the renewal, extension
or continuance thereof or the application
of the proceeds of a subsequent forelgn
borrowing) does not constitute a repay-
ment of the initial borrowing, and fur-
ther provides that the issuance of equity
securities by a direct investor upon the
conversion of a debt instrument issued
by the direct investor is deemed to be re-
payment of the borrowing in an amount
equal to the principal amount of debt
converted. Proposed § 1000.324 also de-
fines the term “proceeds of a long-term
foreign borrowing” to include the original
proceeds paid to the direct investor plus
all amounts subsequently pald to the
direct investor which effectively repre-
sent a return of such original proceeds;
in calculating the amount of proceeds
which are available at any time to be ex-
pended in making transfers of capital,
the direct investor should deduct the
amount of the borrowing previously re-
paid and the amount of such proceeds
previously expended in making transfers
of capital.

Exzample 1. In January 1068, a direct in-
vestor borrows $1 million from a foreign bank
pursuant to a b-year term loan agreement

and immediately lends 500,000
affillated forelgn national. The affiliated for-
elgn national repays $100,000 to the
investor on October 31, 1868, and the direct
inyestor repays #250,000 of the long-term
forelgn borrowing to the foreign-bank on
December 31, 1068. In this situation, the
direct investor has $600,000 of long-‘b;rm
foreign borrowing proceeds avallable on No-
vember 1, 1968, t0 be expended iln making
transfers of capital, and $360,000 s0 avall-
able ox January 1, 1969.

(3) Section 1000.503 has been re-
drafted to make clear that the section
does not authorize positive direct invest-
ment by a direet investor during any year
of more than $100,000 in any one Sched-
uled Area. or of more than $100,000 in
the aggregate in all Scheduled Areas. It
also provides that, if the incorporated
affiliated foreign nationals of a direct in-
vestor in Schedule C have total losses dur-
ing any year or if the direct investor has
a negative net transfer of capital to
Schedule C during any year, such losses
or negative net transfer of capital shall
not be'taken into account in calculating
positive direct investment in Schedule C
for such year under § 1000.503.

Ezample 2. During 1968, direct investor has
positive direct investment of $500,000 in
Schedule A countries, negative direct invest-
ment of $300,000 in Schedule B countries, and
negative direct investment of $100,000 in
Schedule C countrles. Section 1000.508 is in-
applicable in this situation and the entire
$500,000 positive direct investment in
Schedule A is prohibited by § 1000.201 unless
another geperal authorization is available or
a specific authorization  has been obtained.

Ezample 3. During 1968, direct investor
has positive direct Investment of $50,000 in
Scehdule A countries and positive direct in-
vestment of $60,000 in Scehdule B countries,
Sectlon 1000.508 is inapplicable In this situa-
tlon, regardless of the amount of positive or
negative direct Investment in Schedules O
countries during 1968. The entire $50,000 of
positive direct investment in Scheduls A
(as well as the entire $60,000 of positive diréct
investment in Schedule B) is prohibited by
§ 1000.201 unless another general authoriza-
tion is avallable or a specific authorization
has been obtained. :

Ezample 4. During 1968, direct investor's
incorporated affiliated foreign nationals in
Schedule C have a total loss of $300,000 and
direct investor makes a positive net transfer
of capital of $400,000 to Schedule C. The
positive net transfer of capital is not author-
ized by § 1000.508.

Ezample 5. During 1968, direct investor's
share of reinvested earnings of in ted
affiliated forelgn nationals In Schedule C
amounts to $200,000 and direct investor
makes a negative net tranafer of capital of
$100,000 to Schedule O countries. The rein-
vested of $200,000 are not author-
ized by § 1000.508.

(4) Paragraph (a) of proposed § 1000.-
505 has been corrected to make clear that
transfers between affiliated forelgn na-
tionals of a direct investor are deemed to
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involve transfers by and to the direct
investor if the direct investor has more
than a 50 percent ownership interest in
either the transferor or transferee afili-
ated foreign national,

(5) Proposed Subpart K conforms the
language of what is now proposed Gen-
eral Authorization No. 4 (published in
the FEDERAL REGISTER on Mar. 12, 1968)
to the language employed in the pro-
posed amendments to the regulations
published in the FepeEraL REGISTER on
April 30, 1968. The proposed subpart
authorizes positive direct investment in
Canada during any year without limita-
tion as to amount. In addition, it (a)
excludes direct investment in Canada
from a direct investor’s calculation of
direct investment in Schedule B coun-
tries for the years 1965 and 1966 and for
any period after the effective date of the
regulations; (b) excludes from the term
“long-term foreign borrowings” all bor-
rowings by a direct investor after March
31, '1968, from Canadian residents or
from corporations or other entities or-
ganized under the laws of Canada or any
political subdivision thereof; and (¢)
excludes ‘“Canadian foreign balances”
(as defined in proposed § 1000.1105(b)
(1)) from a direct investor's calculation
of its holdings of foreign balances during
1965 and 1966 and after the effective date
of the regulations.

Ezample 6. Direct investor (D) has a wholly
owned subsidiary in Canada (X), while X
itself has wholly owned subsidiaries in Brazil
(Y) and the United Eingdom (Z). The fol-
lowing occurs during 1968: D makes a $1,000
capital contribution and $3,500 loan to X;
D repays a loan of $200 to Z and Z repays a
loan of $500 to Y; X inakes $1,000 capital
contributions to each of Y and Z. In this
situation, the net positive transfer of capital
to Non-Canadian Schedule B affillates is $700
(consisting of D's $200 repayment to Z and
X’s $1,000 capital contribution to Z less Z's
$500 repayment to Y), and the net positive
transfer to Canadian afiliates (all of which is
authorized by proposed section 1000.1102) is
$1,500 (consisting of D’s $1,000 capital con-
tribution and $2,500 loan to X less X's $1,000
capital contributions to each of ¥ and Z.

Ezample 7. Direct investor (D) has wholly
owned subsidiaries in Canada (W) and the
United Eingdom (X). W has a wholly owned
subsidiary in Australia (¥) and X has a
wholly owned subsidiary in Canada (Z). The
following occurs during 1968: Z earns $200
and pays a dividend of 8100 to X; X earns
$500 (including the dividend from Z) and
pays a dividend of $300 to D; Y earns $100
and pays a dividend of $60 to W; W earns
$200 (including the dividend from Y) and
pays a dividend of $100 to D. In this situa-
tion, D’s share in the total reinvested earn-
ings of Non-Canadian Schedule B affiliates
(X and Y) 1s $250, computed as follows:

Earnings of X and Y ($600) less divi-
dend pald by Z to X ($100) - ———-
Less dividends paid by X and Y (8350

8500

less $100 dividend paid by Z to X)-- -250
D's share in total reinvested earnings
of Xand Y = - 250

D's share in the total reinvested earnings of
Canadian afMliates is $200, all of which is
authorized by proposed § 1000.1102.

Interested persons are invited to sub-
mit written comments, suggestions, or
objections concerning the proposed
amendments to the Chief Counsel, Legal
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Division, Office of Foreign Direct In-
vestments, Department of Commerce,
Washington, D.C. 20230. Such communi-
cations concerning the proposed amend-
ments will be considered if received
within 10 days after publication of this
notice in the FEDERAL REGISTER. Subse-
quent to such time, the proposed amend-
ments, if adopted, will be published in the
FEDERAL REGISTER in final form either as
proposed or as they may be changed in
the light of comments received.

The texts of the proposed revisions are
as follows:

1. The following § 1000.201 supersedes
proposed § 1000.201 as published in the
FEDERAL REGISTER of April 30, 1968:

§ 1000.201 Prohibited direct investment
in nfﬁlialed. foreign nationals.

(a) Except ‘as provided in §§ 1000.503
and 1000.504, and as otherwise permitted
by the Secretary of Commerce (herein-
after referred to as the Secretary) by
means of rulings, instructions, authori-
zations, walvers, exemptions or other-
wise, all of the following are prohibited
during any year (as defined in § 1000.-
321) commencing with the effective
date:

(1) Positlve direct investment (as de-
fined in § 1000.306(a)) by a direct in-
vestor in affillated foreign nationals of
such direct investor in Schedule A or B
countries;

(2) A positive net transfer of capital
(as defined in § 1000.313(c)) by a direct
investor to affiliated foreign nationals of
such direct investor in Schedule C coun-
tries; and

(3) Reinvestment by a direct investor
of any portion of its share in the total
earnings of incorporated affiliated for-
eign nationals of such direct investor in
Schedule C countries (calculated in ac-
cordance with § 1000.306(b) ).

(b) All transactions prohibited by sec-
tion 1 of Executive Order 11387 which
are not prohibited by this part are
hereby authorized.

(c) To the extent delineated from
time to time by the Board of Governors
of the Federal Reserve System nothing in
this part shall apply to any bank or other
financial institution certified by the
Board as being subject to the Federal
Reserve Foreign Credit Restraint Pro-
gram, or to any program instituted by
the Board under section 2 of Executive
Order 11387.

(d) In addition to all other powers
reserved to the Secretary in this part, the
Secretary may, in his discretion, with
respect to any direct investor, amend or
revoke the authorizations set forth in
§§ 1000.503 and 1000.504 by reducing the
amount of positive direct investment,
positive net transfers of capital and/or
reinvestment of earnings authorized dur-
ing a calendar year, by amending the ap-
plication of such authorizations and
§ 1000.201 from “during any year” to
periods shorter than a year, and by
otherwise imposing conditions with re-
spect to such authorizations as the Sec-
retary shall deem appropriate to carry
out the purposes of this part. In exer-
cising his discretion with respect to any

direct investor, the Secretary shall con-
sider, among other factors, the follow=
ing:

(1) Whether the positive direct in-
vestment, positive net transfers of capi-
tal and/or reinvestment of earnings of
such direct investor during any calendar
quarter is, or may reasonably be esti-
mated to be, materially in excess of 25
percent of the amount thereof generally
authorized to such direct investor during
the calendar year; !

(2) Whether the transactions result-
ing in such excess during such quarter
are in accordance with customary busi-
ness practices of the direct investor; and

(3) Whether the direct investor has
complied with the provisions of Subpart
F of this part.

2. Section 1000.203 is amended to read
as follows:

§ 1000.203 Liquid foreign balances.

(a) For purposes of this section:

(1) The term “foreign balances”
means money on deposit in a bank in a
foreign country (including certificates of
deposit and fixed interest deposits of
such a bank), negotiable instruments
and commercial paper of an unaffiliated
foreign national (other than negotiable
instruments or commercial paper arising
from the export by the direct investor of
goods or services from the United States
to foreign nationals) and securities is-
sued or guaranteed by a foreign country;

(2) The term “liquid foreign bal-
ances” means foreign balances (as de-
fined in subparagraph (1) of this para-
graph) other than (i) negotiable
instruments, commercial paper, and se-
curities which are not redeemable at the
option of the direct investor and are not
transferable and readily marketable;
(ii) bank deposits, negotiable instru-
ments and commercial paper with a
period of more than 1 year remaining to
maturity when acquired by the direct in-
vestor and which are not redeemable in
full at the option of the direct investor
within a period of 1 year after such
acquisition; and, (iii) foreign balances
which are subject to restrictions of a
foreign country on liquidation and trans-
fer; and

(3) The term “‘direct investment liquid
foreign balances” means liquid foreign
balances (as defined in subparagraph (2)
of this paragraph) which represent the
proceeds of long-term foreign borrowings
made by a direct investor (as defined in
§ 1000.324) and which are held by the di-
rect investor in anticipation of making
transfers of capital to affiliated foreign
nations of the direct investor.

(4) Foreign balances shall be deemed
to be held by a direct investor if title to
such balances is held (i) by any person
(including an affiliated foreign national
of the direct investor) principally formed
or availed of for the purpose of holding
title to such balances; or (ii) by any per-
son (including an affiliated foreign na-
tional of the direct investor), if such
balances are returnable to the direct in-
vestor on its demand without material
conditions and if the holding of such bal-
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ances is unrelated to the business needs
of such person; and

(5) Negotiable instruments, commer-
cial paper and securities constituting for-

balances shall be valued at their

ve fair market values or, if evi-

dence of fair market value is not readily

available, at the cost to the direct
investor.

(b) (1) Except as provided in para-
graph (c) of this section and as otherwise
provided by the Secretary by means
of rulings, instructions, authorizations,
waivers or otherwise, each direct investor
is hereby required, on or before June 30,
1968, to reduce the amount of liquid for-
eign balances held by such direct investor
to an amount not in excess of the average
end-of-month amounts of the same so
held by such direct investor (whether or
not a direct investor at that time) during
1965 and 1966; and, thereafter, to limit
the amount of such balances held by the
direct investor at the end of any month
to such reduced amount.

(2) In calculating the average end-ot-
month amounts of liquid foreign balances
held by a direct investor during 1965 and
1966, all direct investment liquid foreign
balances so held by the direct investor
shall be excluded. In calculating the
amount of liquid foreign balances held
by a direct investor as of the end of any
month commencing June 30, 1968, all
direct investment liquid foreign balances
shall be included, unless:

(1) The direct investor maintains
books and records which identify sepa-
rately all proceeds of foreign borrowings
which it receives, the amounts thereof
held as foreign balances, liquid foreign
balances and direct investment foreign
balances, the uses to which the remainder
of such proceeds have been put, and the
income and profits earned by the direct
investor from the investmernt and re-
investment of such proceeds in affiliated
foreign nationals; and

(ii) The direct investor shall have filed
with the Secretary (on or before June 30,
1968, or the first date on which the direct
investor holds direct investment liquid
foreign balances, whichever is later) a
certificate executed by a duly authorized
representative of the direct investor un-
dertaking that the direct investor will
not, at any time when it holds direct in-
vestment liquid foreign balances, make
any transfers of capital (in the form of
transfers of cash, certificates of deposit,
negotiable instruments, commercial pa-
per or other securities) to any affiliated
foreign nationals of the direct investor
prior to expending such direct invest-
ment liquid foreign balances, or the pro-
ceeds thereof, in making transfers of
capital.

(e) A direct investor shall not be re-
quired to comply with the provisions of
paragraph (b) (1) of this section at any
time when the total amount of foreign
balances held by the direct investor does
not exceed $25,000.

3. The following paragraph (a)(7)
supersedes paragraph (a) (7) of § 1000.-
312 as published in the FEDERAL REGISTER
of April 30, 1968:

PROPOSED RULE MAKING

§ 1000.312 Transfer of capital.
(a) L

(T) A transfer of funds or other prop-
erty by the direct investor to any person
wheresoever located in complete or par-
tial satisfaction of a long-term foreign
borrowing made by the direct investor
before or after the effective date, to the
extent the proceeds of the borrowing were
deducted in calculating net transfers of
capital under §1000.313(d) (1) during

?;lgsx))erlod (including the years 1965 and

4. The {following paragraph (d)(1)
supersedes proposed paragraph (d) (1)
of § 1000.313 as published in the FEDERAL
ReaisTer of April 30, 1968:

§ 1000.313 Nect transfer of capital.
L] - L ] L ] [ ]

(@ ® ¢ »

(1) There shall be deducted an
amount equal to that portion of the pro-
ceeds of long-term forelgn borrowings
by the direct investor as is or was ex-
pended during such period in making
transfers of capital to affiliated foreign
nationals (including for this purpose any
borrowing made after' the date of any
such transfer of capital but as part of
one transaction or a group of integrated
transactions, provided the borrowing
was made during the same period) ; and

- - L] - L]

5. The following § 1000.324 supersedes
proposed § 1000.324 as published in the
FepEraL RecisTER of April 30, 1868:

§ 1000.324 Long-term foreign borrow-

ng

(a) “Long-term foreign borrowing”
means a borrowing by a direct investor
from any foreign national (other than
an affiliated foreign national) with an
original maturity of at least 12 months
from the original date of the borrowing,
including, but not by way of limitation,
an extension of credit by any such for-
eign national to the direct investor in
connection with the purchase of property
(including securities) by the direct in-
vestor from such foreign national. For
purposes of this paragraph (a) a bor-
rowing shall be deemed to have an or-
iginal maturity of at least 12 months if
(in the case of borrowings made prior to
the effective date of the regulations) the
borrowing was (or is) not in fact repaid
within 12 months from the original date
of borrowing or.(in the case of borrowing
made after the effective date of the regu-
lations) there exist provisions for re-
newal, extension or continuance of the
borrowing for a total term of at least
12 months and not the direct investor
certifies that it reasonably expects that
the borrowing will not in fact be repaid
in less than 12 months from its original
date.

(b) (1) The refinancing in whole or
in part.of a long-term foreign borrow-
ing (by virtue of the renewal extension
of continuance thereof or a subsequent
long-term foreign borrowing from the
same or another lender) shall not, to that

extent, be deemed a repayment of the
borrowing.

(2) The dellvery of equity securities
of a direct investor to holders of debt
instruments issued by the direct in-
vestor in connection with a long-term
foreign borrowing, pursuant to the ex-
ercise of conversion or similar rights,
shall be deemed a repayment of the
borrowing to the extent of the principal
amount of indebtedness surrendered by
such holders in exchange for such
equity securities.

(c) “Proceeds of a long-term foreign
borrowing” means (1) the proceeds
thereof originally paid to the direct in-
vestor (or, in the case of an under-
written issue of debt instruments, the
price paid by the first purchasers there-
of, other than underwriters or dealers)
plus (2) all amounts {(other than
amounts representing income or profits
earned from investments or reinvest-
ments of such proceeds) subsequently
paid to the direct investor by foreign
nationals (including afiillated foreign
nationals) which effectively represent
a return to the direct investor of pro-
ceeds invested or reinvested in affili-
ated foreign nationals: Provided, That
a return of such amounts to the direct
investor shall not be deemed a transfer
of capital to the direct investor by affil-
iated foreign nationals of the direct in-
vestor under § 1000.312(b).

(d) In calculating the amount .of
proceeds of a long-term foreign bor-
rowing which are available to a.direct
investor to be expended in making
transfers of capital to affiliated foreign
nationals at any time, there shall be
deducted (1) the principal amount of
the borrowing theretofore repaid by the
direct investor and (2) the amount of
such proceeds of the borrowing there-
tofore expended by the direct investor
in making transfers of capital to affil-
iated foreign nationals.

6. The following § 1000.503 super-
sedes proposed § 1000.503 as published

ilnssghe FEDERAL REGISTER of April 30,

§ 1000.503 Positive direct investment
not exceeding $100,000.

A direct investor s authorized, dur-
ing any year, to make positive direct
investment In Scheduled Areas A, B
and C not amounting to more than
$100,000 in any one Scheduled Area or
to more than $100,000 in the aggregate
in all such Scheduled Areas: Provided,
That, if the incorporated affillated for-
eign nationals of a direct investor in
Schedule C countries have total losses
during any year, or if the direct in-
vestor makes a negative net transfer of
capital to affillated forelgn nationals in
Schedule C countries during any year,
such total losses or negative net trans-
fer of capital shall not be taken into
account in calculating positive direct
investment in Schedule C countries
during such year for purposes of this
section: And further provided, That, if
positive direct investment during any
year in any Scheduled Area amounts
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to more than $100,000 or if positive di-
rect investment during any year in all
Scheduled Areas amounts in the ag-
gregate to more than $100,000, no part
of such positive direet investment shall
be authorized by this section.

1. The following paragraph (a) super-
sodes proposed paragraph <{a) of
§ 1000.505 as published in the FepERaAL
RecisTer of April 30, 1968:

§ 1000.505 Transfers between affiliated
foreign nationals.

(a) For purposes of this part, any
transfer of funds or other property
made by an affiliated forelgn national
of a direct Investor in any Scheduled
Area to another effiliated forelgn na-
tlonal of such direct investor in a dif-
ferent Scheduled Area shall be treated
as a transfer of such :funds or other
property by the transferor ffiliated
foreign national to the direct investor
and as a further transfer of such funds
or other property by the direct investor
to the transferee afiliated foreign na-
tional if, as to either the transferor or
transferee affiliated foreign national, the
divect Investor owns or acquires (1)
se¢urities possessing in excess of 50 per-
cent of the aggregate voting power (in-
cluding subsidiaries, sub-subsidiaries
gnd all subsidiaries of lower tiers if the
subsidiary In each case is connected to
its parent by ownership by the parent of
securities of the subsidiary possessing
In excess of 50 percent of aggregate
voting power) ; or (2) the right or power
to receive, control, or otherwise enjoy
more than 50 percent of the earnings,
receipts, or income on profits; or (3) the
right or power to recelve, control or
otherwise direct the disposition of more
than 50 percent of the asseis upon the
lquidation, terminstion, or winding up

8. The following Subpart K supersedes
proposed General ' Authorization No. 4
published In the FEperAlL REGISTER of
March 12, 1968:

Subpart K—Direct Invesitment in
Canada

§ 1000.1101 Definitions.

(a) The term “Canadian affiliate” of
a8 direct investor means an affiliated
forelgn national of the direct mvestor
in Canada.

(b) The term “Non-Canadian Sched-
ule B affiliate” of a direct investor means
an affiliated foreign national of the
direct investor in a Schedule B country
other than Canada.

§ 1000.1102 Authorized positive direct
investment in Canada.

Positive direct investment by a direct
investor during any year in Canadian
aflillates of the direct investor is author-
ized, without limitation as to amount.

§ 1000.1103 Net transfers of capital 10
Schedule B countries.

(a) For purposes of determining the
net transfer of capital by a direct in-

PROPOSED RULE MAKING

vestor o all incorporated affiliated for-
elgn nationals of the direct investor in
Schedule B countries during any period
(including the years 1965 and 1966)
under § 1000.313(a), there shall be In-
cluded only (1) the aggregate of all

ers of capital made during such
el by the direct investor to incor-
porated Non-Canadlan Schedule B affil-.
iates of the direct investor less (2) the
aggregate of all transfers of capital made
during such period by such incorporated
Non-Canadian Schedule B affiliates to
the direct investor.

(b) For purposes of determining the.
net transfer of capital by a direct
investor to all unincorporated affiliated
foreign nationals of the direct investor
in Schedule B countries during any
period (ncluding the years 1965 and
1966) under § 1000.313(b), there shall be
included only the aggregate net increase
or net decrease, during such period, in
the aggregate net assets of unincor-
porated Non-Canadian Schedule B affil-
iates of the direct investor.

(¢) Transfers of funds or other prop-
erty between Canadian affiliates of a
direct - investor and Non-Canadian
Schedule B affiliates of the direct
investor shall be subject to the provi-
sions of § 1000.505 to the same extent as ¥
if such affiliates were in different
Scheduled Areas, except that the exemp-
tion provided by paragraph (b) of
§ 1000.505 shall be inapplicable to such
transfers.

(d) Nothing contained in this subpart
shall affect the applicability of § 1000.505
to transfers of funds or other property
between Canadian affiliates of a direct
investor and other affiliated foreign
nationals of the direct investor in
Schedule A or Schedule C countries,
except that the exemption provided by
paragraph (b) of § 1000.505 shall be
inapplicable to such transfers.

§ 1000.1104 Reinvested earnings—
Schedule B countries.

(a) For purposes of determining a
direct investor’s share in the total rein-
vested earnings or losses, as the case may
be, of all incorporated affiliated foreign
nationals of the direct investor in Sched-
ule B countries during any period (in-
cluding the years 1965_and 1966) under
§ 1000.306(a) (2), there shall be included
only the direct investor’s share in the
total reinvested earnings or losses, as the
case may be, of all incorporated Non-
Canadian Schedule B affiliates of the .
direct investor during such period.

(b) In determining the direct inves-
tor’s share in the total reinvested earn-
ings or losses of all incorporated Non-
Canadian Schedule B affiliates during
any period pursuant to § 1000.306(b), all
incorporated and unincorporated Cana-
dian affiliates of the direct investor shall
be deemed to be in a Scheduled Area
other than Schedule B.

§ 1000.1105 Foreign balances.

(a) For purposes of § 1000.203, the
term ‘“foreign balances’ shall not include
(1) money on deposit in a Canadian bank

(ncluding fixed interest deposits of a
Canadian bank); (2) negotiable instru-
ments or commercial paper of individual
residents of Canada or of corporations or
other entities organized or existing under
the laws of Canada or any political sub-
division thereof; or (3) securities issued
or guaranteed by the Government of
Canada or any Dpolitical subdivision
thereof or by any agency or instru-
mentality of the Government of Canada
or any such political subdivision.

(b) As-used herein, the term “Cana-
dian bank” means any branch or office
within Canada of any of the following:
Any bank or trust company incorporated
under the laws of Canada or any prov-
ince thereof, or any private bank or
banks subject to supervision and exami-
nation under the banking laws of Canada
or any province thereof. The Secretary
may also designate any banking institu-
tion as a “Canadian bank” for the pur-
poses of any or all sections of this sub-

part.

§ 1000.1106 Long-term foreign borrow-
ing.

For all purposes of the regulations, a
borrowing by a direct investor from an
individual who is a resident of Canada
or from a corporgtion or other entity or-
ganized or existing under the laws of

pCanada or any political subdivision

thereof, shall not be deemed a ‘long-
term foreign borrowing”: Provided, That
a borrowing involvihg the public offer-
ing, prior to April 1, 1968, of instruments
of indebtedness of a direct investor shall
be considered a long-term foreign bor-
rowing in its entirety if such instruments
were not sold primarily to residents of
Canada or to corporations or other en-
tities organized or existing under the
laws of Canada or any political subdivi-
sion thereof.

§ 1000.1107 Canadian program.

If a program for governing transfers
of capital to foreign countries or the na-
tionals thereof by Canadian affiliates and
other Canadian business ventures shall
hereafter be instituted by the Canadian
Government or by any department or
agency thereof (which program is con-
sistent with the purposes of the regula-
tions) the regulations will be amended
appropriately with respect to transfers
of capital to or from Canadian affiliates
of a direct investor certified as subject
to, or participating in, such program by
the Canadian Government or such de-
partment or agency.

§ 1000.1108 Effective date.
This subpart shall be effective as of
the effective date of the regulations.

CHARLES E. FIERO,
Director, Office of
Foreign Direct Investments..
May 20, 1968.

[FR. Doc. 68-6134; Filed, May 21, 1968;
*8:48 am.]
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