Comments of Mr Samar Singh

Comments on the Scheduled Tribes (Recognition of Forest Rights) Bill 2005

(1) The main objective of the Bill is to confer certain rights on the forest dwelling STs in respect of forest lands. This is perhaps the first time that a Central legislation is proposed on this subject, which actually falls within the jurisdiction of the States. The ownership and management of all land vest with the State Governments, except such land that may be acquired by or transferred to the Central Government. Hence, the legality and constitutional propriety of the proposed bill needs careful examination.

(2) In 1976, the subject of ‘Forests’ was brought under the Concurrent List of the Seventh Schedule in the Constitution of India (42nd Amendment), thereby giving the Central Government over-riding authority in regard to legislation. However, the central purpose of this move was to ensure better protection and management of forests and not to undertake action for vesting of rights in forests. Clearly, the proposed bill is not in line with the approach and intent of the important constitutional amendment enacted in 1976.

(3) The provisions of the proposed bill are not in harmony with the objectives and provisions of the existing Central laws on forests and wildlife – viz. the Indian Forest Act 1927, the Forest (Conservation) Act 1980 and the Wild Life (Protection) Act 1972. Further, the existing National Forest Policy does not visualise any vesting of rights on forest lands.

(4) The Government set up in 2003 the National Forest Commission headed by a retired Chief Justice of the Supreme Court. The TORs of the Commission include the whole issue of interface between forestry management and local communities, including tribals. The Commission is in the process of completing its work, but its report and recommendations are awaited. It seems that the matter of the proposed legislation was not brought before the Commission. Why? Besides, what is the reason to push ahead with the proposed bill without even waiting for the report and recommendations of the Commission?

(5) The Preamble to the proposed bill talks of “historical injustice” to the forest dwelling STs, but the exact extent of the problem is not spelt out anywhere, nor is there recognition of the historical fact that in several States the occupation of forest lands by different categories of persons has been regularised by the concerned State Governments from time to time. Moreover, while the bill intends to benefit the forest dwelling STs where they are scheduled, it is very unlikely that such a restriction would be possible to enforce in respect of STs in other places. Besides, what about the SCs and other categories, who will certainly come forward to claim their share once this legislation is enacted?

(6) The lessons arising from earlier experiences in vesting rights in trees with the tribals, particularly in States like Madhya Pradesh, cannot possibly be ignored. That move led to massive exploitation of the concerned tribals by the middlemen, on one hand, and considerable deforestation and felling of trees on privately owned lands.

(7) In the past five decades, encroachments on forest lands and regularisation thereof has been a very serious recurring problem. Vested interests have instigated and taken full advantage of the situation each time. Influential interests, including individual politicians and certain political parties, have also played their part in all this. The connivance of the lower level government functionaries has further compounded the problem. The implementation of the proposed bill will surely provide a golden opportunity to all such interests to flourish, leading to further exploitation as well as large scale destruction of forests throughout the country.

(8) The inclusion of National Parks and Sanctuaries within the purview of the proposed legislation is fraught with very serious consequences for the protection of wildlife in such protected areas and is certainly not in consonance with the provisions of the Wild Life (Protection) Act 1972.

(9) The bill provides for a maximum of 2.5 ha of land per nuclear family, but the term ‘nuclear family’ has not been defined. In any case, the requirement for additional land will be fuelled further with additions to the existing population. In effect, the recognition of rights on land within forest areas will further worsen the honeycombing of forests and even the hitherto good forest areas will get sacrificed in the process.

(10) By entrusting the implementation of the proposed legislation at the level of the Gram Sabha, the ultimate outcome will be that virtually all forests in the country will get burdened with some rights, more specially community rights. Grazing of cattle, already a serious problem in forest management, will become free for all. The implications for forests will be disastrous.

(11) The penal provision in section 5 (1) of the bill leaves everything to the discretion of the Gram Sabha and the quantum of fine is also not laid down. There is nothing to link the fine to the gravity of the offence. This is in sharp contrast to the penal provisions proposed in section 5 (2) for government officials/authorities.

(12) The term ‘habitat’, in relation to the beneficiaries, has been used freely in the bill without explaining the same. This can lead to varied and conflicting interpretations as well as confusion galore.

(13) Proviso 1 to section 3(4) of the bill provides a big loophole by using the words “exclusive commercial purposes”. It will make it virtually impossible to prove anything against someone found contravening the provisions of the law.

(14) Terms such as ‘wildlife’, ‘biodiversity’ and ‘hunting’ have been used in the bill, without defining the same. Each term has a specific meaning, as under the Wild Life (Protection) Act.

(15) Proviso 3 to section 3 (4) in the bill should include protection of wildlife.

(16) By dissociating/delinking the Forest Departments, the outcome would be counter-productive and lead to considerable confusion, laxity and loss of accountability specially at the field level. 

The overall impression is that the bill has been drafted in some hurry and without proper consultations outside the government machinery. The overall implications for the forests of the country, if the bill goes through as it is, would surely be disastrous in a situation that is already alarming by all accounts. In effect, this legislation may end up driving the last nail in the coffin of the country’s forests. 

3
1

