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Towards a Resolution of the Eviction Threat Affecting 1.5 Million Tribal Families

Summary of Recommendations

We make our humble recommendations that the UPA Government 
1.
Stop all evictions of adivasis and other forest dwellers from forest areas.

1. No subsistence cultivators and occupants of un-surveyed, disputed forest lands or deemed forests, should be treated as ‘encroachers’ and evicted till their rights, including CPR rights, have been inquired into through an open and transparent process and final notifications under sections 20 or 29 of the IFA have been issued.

2. No forest dwellers who have filed their claims for consideration by the authorities under the Guidelines of MoEF dated 18th September 1990 of the Order of MoEF dated 5th February 2004 should be evicted unless their claims and have been inquired into and all relevant evidence has been examined in an open, unbiased and transparent process.

3. An effective mechanism for preventing illegal evictions be put in place immediately by the GoI. 
2
Compensate all those forcibly evicted following MoEF’s May 2002 order

1. To ensure that Adivasis and other forest dwellers who have been victims of forced evictions in the wake of the May 3, 2002 letter of the IGF should be given back their land and be compensated adequately for the destruction of all their moveable and immoveable property. 
2. We also urge that Punitive action must be taken against all those forest officials who have forcibly evicted forest dwellers from land, the ownership of which is disputed as per the MoEF’s own admission or for which they had legal titles. 

3
Action against powerful lobbies.
Given this Scenario, where the rich and powerful go scot free, we urge the Government and the Forest Administration desiring to rid the forests of encroachments, to prove their bonafides by targeting and taking stringent action against powerful real estate and other commercial/plantation lobbies who are grabbing forest land.

4.
 Complete resolution of all conflicts within a fixed time frame

1. Resolution of all conflicts related to forest lands, disputes resulting from defective Settlements,  leases/pattas etc, regularization of encroachments till the cut off date of 31st. December 1993 and conversion of all forest villages into revenue villages in accordance with the MoEF circulars of September 18, 1990 and 5th February 2004 within a frame for resolving tribal-forest conflict within a fixed but realistic timeframe. For this, a transparent and open process involving teams of Tribal, Revenue and Forest officials together with gram sabhas and respected local elders, CBOs and NGOs, must be ensured.

2. The process of Inquiry into all claims be formulated by the Government, laying down the procedure for verification of claims, elaborating on relevant evidence to be adduced in support of claims, providing the claimants the opportunity to adduce evidence, laying down the criteria for acceptance and rejection of claims and an opportunity for appeal. 

3. The Order of the Government of Maharashtra No. Sankirn 2002/372/J-1dated 10th October 2002 can be a good model which lays down an open, transparent, participative and comprehensive process with clear guidelines as to the nature of evidence to be adopted and the criteria for acceptance of claims should be extended to the whole country. 
5.
Cut off date – conditional pattas, forest protection and agro-silvi cultivation.

In a situation where it will be counter-productive to evict encrocahers who are cultivating for subsistence in the forest, we strongly urge the Government of India and the State Governments to:

1. Undertake insitu rehabilitation of post 1980 tribal and other poor forest land occupiers through granting them heritable but inalienable conditional pattas through a Community Managed Forest Conservation Program by gram sabhas under PESA Act 1996 and permitting them to practice agro-silvi operations pursuant to their protecting mutually demarcated forest areas. 

2. Place the responsibility of the Tribal Welfare Department to involve peoples’ organisations and NGOs in training the tribals in appropriate agro-silvi practices that can provide adequate tree cover as well as sustainable livelihoods to the poor. 

6.
Strengthen the Forest (Conservation) Act  for Survival of Forest & Forest Dwellers

1. No lands ‘recorded’ as forests in government records should be brought under the purview of the FCA without verification of their actual use and status on the ground.
2. Purview of the FCA should be restricted to areas with real forest cover and only to lands, which have been notified as RF under the Indian Forest Act after completing the due legal process of settlement and clear demarcation of boundaries. 

3. The application of the FCA should be excluded from all areas which were converted into forest lands by virtue of the definition of the Supreme Court in the Godavarman Case.

4. Community grazing and forest lands, even if recorded as ‘forests,’ should be left under local community control in accordance with existing rights instead of being transferred to FDs for ‘scientific forestry’. 

5. A category of “village forests” needs to be created to be given to forest dwelling communities for conservation and their livelihood. 

6. Under no circumstances should tribal and other community lands, including jhum lands, be declared state forests for ‘compensatory afforestation’. 
7. In states with minimal forest cover, incentives for landowners and communities to increase forest cover on their lands should be developed. 

7. Compensatory Afforestation and Net Present Value

1. Compensatory afforestation and recovery of Net Present Value should not be required for the lands to be regularised after the settlement of disputed claims, conversion of forest villages to revenue villages and the regularisation of pre-1980 of pre 1993 encroachments because
a) These lands did not have ‘forests’ at the time of FCA enactment and were recorded only on paper. 
b) Isolated patches of ‘compensatory afforestation’ do not help in replacing destruction of natural forests with complex ecosystems and habitats of diverse flora and fauna in an ecologically meaningful way
c) Technically the forest land covered by legitimate claims was already “disforested” on the day the government order for regularization was passed and title the legitimate claimant was created. 
d) Delay in implementation cannot be a ground for the legal presumption that the land is ‘forest till such time the Forest Department has disforested such land’.
2. While industry and other ‘development’ projects be made to pay for compensatory afforestation and the NPV of the diverted forestland, involvement of the poor in a conservation strategy in lieu of validation of their entitlements as envisaged in the guidelines of MoEF of 1990 be accepted as payment of NPV 
3. Additional non-forest land should not be notified as RF or PF in lieu of the diverted land. Instead, compensatory afforestation should be done on the large degraded lands already notified as ‘forests’. 
4. In the case of community owned jhum lands in the North East, instead of the MoEF granting clearance for their diversion to other uses due to their also being categorised as ‘unclassed forests’, the prior informed consent of the jhumming communities should be obtained. In the same vein the Net Present Value of such lands should be paid to the communities instead of to CAMPA. 
8. 
Implement holistic land reforms for both private and public/common lands.

1. The government must implement both private and public land reform. While distribution of surplus private land to the landless should be speeded up, a comprehensive public lands reform must also be initiated which recognises the role of the uncultivated common lands in diverse livelihood systems instead of treating them as ‘wastelands’ to be diverted to other uses or state ‘forests’ to be managed exclusively by the FDs. 
9..
Harmonise Constitutional provisions for tribal welfare and Forestry legislation
1. The President of India and State Governors should be asked to exercise their powers for withholding the application of forestry laws in scheduled areas with due modification to suit the specific conditions of the areas and the communities living therein.

2. The President of India and State Governors should ensure that laws, like PESA, which recognize alternative self governance systems and which recognize the competency of the gram sabha to safeguard common property resources of the community should be respected and implemented by the State governments and the administration .

10.
Recognise the communal property rights of shifting cultivators and PTGs

1. A specific approach for recognizing and recording the communal property rights of pre-agricultural ‘Primitive Tribal Groups’ and shifting cultivators, who, under no circumstances should be treated as ‘encroachers’ on their ancestral lands, should be developed. 

2. Instead of classifying their customary lands as ‘forests’, the FAO’s practice of classifying shifting cultivation lands as ‘forest fallows’ should be adopted. A different governance system for these lands needs to be evolved which enables combining their livelihood uses with maintaining ecosystem integrity (as attempted by the Government of Nagaland.

