Suggested Policy Framework for the Implementation of the Panchayats (Extension to Scheduled Areas) Act, 1996

The Panchayats (Extension to Scheduled Areas) Act, 1996, seeks to empower institutions of self-governance  - in particular, the gram sabha - in Scheduled Areas.  Till date, however, its implementation has been far from complete.  State governments have passed laws that are not in consonance with the central legislation; many parts of the Act have never been implemented even on paper.  The very limited provisions that have been put in place have also been violated.

In order to address this situation, it is necessary for the Central government to put in place a more comprehensive and clear legal and institutional framework for the implementation of this landmark law.  
Part A of this note suggests the policy position that should be adopted for the following:

· Decision making process at gram sabha level required for the various types of functions envisaged in PESA (see below)

· Institutional structures at higher levels required to support / make space for the performance of these functions

· Specific principles / guidelines to be followed when deciding with respect to each power of the gram sabha or panchayat institution (i.e. with respect to land alienation, MFP, water bodies etc.).

Part B describes the legal instruments – amendments to the Act, orders, circulars etc. - that need to be put in place for setting up this framework.

It may be noted that the creation of this framework, while possible even with the existing statute, will be considerably eased if section 5
  of the Act is amended to state that :

· All inconsistent provisions in State legislations will be overruled by this law, and

· Rules framed by the State governments under their Panchayati Raj Acts for the purpose of Scheduled Areas must be consistent with the Central Model Rules.

PART A – Suggested Framework for Implementation of PESA

Section I: Decision Making Process at Gram Sabha Level

PESA specifies four broad types of functions for the gram sabha:

1. Management of members of the community and other non-government persons - with regard to water bodies, minor forest produce, markets, intoxicants

2. Management of government officials and activities - approval of plans for social development, identification of beneficiaries, control over local plans and resources for such plans

3. Provisions for recommendation / consultation on resource use - land acquisition, minor minerals

4. Quasi judicial functions 

· customary dispute resolution, 

· control over land alienation and their restoration, 

· moneylending


Each of these would require a different process of decision making.

I.1 Procedures for Constitution of Village Level Gram Sabhas and Holding of Gram Sabha Meetings

I.1.1 Constitution of Village Level Gram Sabhas

The procedures recommended by the NAC in its recommendations on the Forest Rights Act, relating to identification and constitution of village level gram sabhas, should be adopted for the purposes of PESA as well
. 

I.1.2 Holding of Gram Sabha Meetings
In general, across all the four main types of functions of the gram sabha, there needs to be certain basic procedures for the holding of gram sabha meetings. By and large they have already been adopted by the Central government in the form of the Model PESA Rules
 (See Annexure 1; the relevant portions are reproduced as the footnote). These, however, have not been implemented or enacted by the State governments.
Two further points can be added to this set of recommendations, both of which have recently been referred to by the Minister of Panchayati Raj in public statements (Annexure 2):

· By default, regular dates can be fixed for hamlet level gram sabha meetings; these should be more frequent than the current quarterly meetings held of panchayat gram sabhas in most States.

· Gram sabha meetings can be mandatorily video recorded to ensure accountability and verifiability of gram sabha decisions.

Maintenance of Records

A secretary to the gram sabha appointed on an annual basis by the gram sabha, should maintain a statement of meetings. All records should be publicly accessible at all times and should be approved in the subsequent GS meeting.

The record should be kept in a register in the house of the chairman of the GS on rotation annually (See footnote 1), and that a copy should be transmitted to the designated official within the structure above after each meeting, though the original will always prevail in case of any inconsistency. The record will only be authentic if it is signed by all the persons who attended the gram sabha / committee meeting on the concerned day.  If there is a dispute regarding authenticity, another gram sabha meeting will be called to decide the matter, at which the quorum should be at least 50%. The Chairman of the Gram Sabha changes every year
I.2 Management Functions of the Gram Sabha - MFP, Markets, Intoxicants, Moneylending, Water Bodies

These management functions are continuous in nature, and hence will require some kind of body that can carry out these functions between gram sabha meetings. However, regulation should not be imposed in such a manner as to make this body bureaucratic or to exclude traditional institutions. 

I.2.1 Standing Committee

The gram sabha may authorise a particular set of members of the village to carry out these functions viz MFP, markets, intoxicants, moneylending and water bodies, with the following restrictions:

· The group given this power or its members must be recallable at any time by another resolution.

· The group should not have any power to make policy decisions or to frame rules. These should be done by the gram sabha in the gram sabha meetings.

· All meetings of the group should be open to any member of the gram sabha to join.

· The group should have to report to the gram sabha meetings on a regular basis.

· No decision that affects any individual or minority group should be made without the persons being invited to be present.

The various functions may be carried out by one or more standing committees as decided by the gram sabha.

I.2.2 Appeals Procedure

On top of this, a dispute settlement/appeal structure can be put in place (see below). With some additional details, this is as follows:

· Any decision of the standing committee will be appealable to the gram sabha. A person can announce their intention of appealing the decision either in writing or orally. Any levy of fees, penalties, etc. will be automatically suspended until the gram sabha hears the matter at its next meeting.

· The appellant can present their point of view at the next gram sabha meeting (presuming that there is a frequent schedule of gram sabha meetings; a maximum time limit of two months can be imposed).
· If a majority vote in the next meeting upholds the action, the person will be required to comply.

· If the person is aggrieved by the gram sabha's decision on the matter, or if the gram sabha does not decide the question within the following two meetings, the aggrieved party can approach the BDO with their appeal. If the BDO agrees with the gram sabha's decision the same will be final. If the BDO does not agree, he should transmit his reasons for doing so in the form of a letter / public notice to the concerned gram sabha, which will sit again on the matter within a time period of a maximum of two months.

· The same can be deliberated upon and a decision made by the gram sabha in its next meeting, which will be final. 

I.2.3 Maintenance of Accounts

A corpus fund will be required for many of the kinds of management proposed under PESA. The existing provisions for a "gram sabha kosh", as specified in the model PESA Rules, can be incorporated in this regard.

I.2.4 Planning

On a yearly basis, the administration may request the gram sabhas to hold special meetings, along with any outside experts they may choose to invite (or who can perhaps form part of a dedicated administrative wing, see section on other institutional structures), in order to prepare a general plan for each of the subjects over which it has management powers such as for the best possible use of all resources within the territory of the village and its surroundings, use of water resources, farming, minor minerals, labour force, identification of beneficiaries, plans/projects for the village, and consider rehabilitation plans and its implementation. The process should be spread over two or three meetings; one meeting for raising concerns and issues to be dealt with, and one for presenting a proposed plan by the concerned committee (or anyone else) and approving it. The standing committee should then be bound by this plan. The plan should be transmitted to officials of the structures above after finalisation.

I.2.5 Bye-Laws

Under PESA, the gram sabha is given powers of management and safeguarding of resources.  For this purpose it requires the power to make bye-laws that bind the standing committees concerned as well as the village/members of the gram sabha.  These can also be the subject of the annual planning meeting/special meeting, with provision for modification of the bye-laws when found necessary by a 50% majority resolution.

I.2.6 Management of Areas Across Village Boundaries

 Management functions will often involve areas - forests, water bodies, markets, etc. - which concern more than one village.  

For those areas that affect up to three villages, the responsible standing committees of each of the villages shall constitute a joint management committee with representation from all concerned villages. If any person is aggrieved, or if a gram sabha tries to act unilaterally, the BDO (under the proposed appellate process) should be required to convene a joint gram sabha meeting for this purpose. 
In the case of forests, as per the Forest Rights Act, the gram sabhas have the powers to manage all forests and to do so jointly if required; further, unlike markets or water bodies, forests may be more amenable to village-wise management. 
However, for markets / water bodies affecting more than three villages, powers will vest with the panchayat/structures above at the appropriate level
.  All planning should be done in open meetings on pre-appointed dates, and the resulting plans, by-laws and decisions should be placed before gram sabhas in their meetings. They can object to the same through a resolution, which should be considered and responded to by the panchayat/structures above. 
I.2.7 Enforcement of Management Decisions of the Gram Sabha 

In the absence of systems of enforcement, this structure will be rendered ineffective.

Penalties that are within the gram sabha's own capacity to enforce against its members (such as social penalties, levy of small fines through community sanction, etc.) need not be specified in much detail, since they will be enforced regardless of formal provisions and dispute settlement will follow traditional systems and/or the existing avenues of redressal. Therefore, the focus of the policy framework should be on providing for how enforcement can be ensured by government officials or outsiders with reference to the management and quasi-judicial functions of the Gram Sabha
 In case of any violation, the standing/management committee should be empowered to halt any action or activity. It should also be empowered to impose fees and penalties in accordance with bylaws approved by the gram sabhas. 

In case of failure to comply, the standing/management committee can contact the concerned local police thana, which should respond to such summons or record its failure to do so in writing. In case of failure to respond, the committee can approach higher officials of the concerned departments. The State government should make appropriate rules for the purpose.
Any complaints regarding the performance of these officials should be brought before the next gram sabha meeting. If any resolution is passed against an official for failure to assist the standing/management committee, the same should be the basis of a mandatory departmental inquiry and should also be recorded in the official's personal record.
The State governments can also appoint a nodal officer who shall be responsible to facilitate and ensure that the management decisions of the Gram Sabha are complied with by the concerned officials including the steps to initiate departmental inquiry in case of failure to assist or comply with the decisions of the Gram Sabha as required.

Provisions for each specific management power (e.g. what power to regulate water bodies, for MFP, etc.) are listed below. 

I. 3 Management of Government Officials and Panchayats - Power Over Functionaries and Institutions, Utilisation Certificate, Identification of Beneficiaries

PESA also grants the gram sabha certain specific powers over panchayats and other government bodies. These are primarily in the nature of holding these persons accountable. It is suggested that this does not require any standing body. Provisions in this regard can be divided into requirements for reporting, requirements for consent / approval from gram sabha, and general powers of the gram sabha.

I.3.1 Reporting Requirements

I.3.1.A   Information to be displayed in public and updated: The following should be maintained on a notice board in the village:

· Muster rolls of all ongoing works that are in the area of the concerned gram abha or that include workers from the concerned GS

· Payments to workers on any ongoing works as above

· Expenditure on raw material, as above

· Names and contact details of the supervisors of any works underway

· Names and contact details of higher officials responsible for schools(primary & secondary ), health(subcentre &PHC), drinking water  and sanitation, agriculture, animal husbandry, ICDS, Social welfare, rural electrification, DRDA schemes, and TSP ,Vocational education &training, small scale industry and food processing, NREGA, Forest &social forestry, fisheries, roads ,culverts ,minor irrigation, PDS, Markets &fairs, watershed management ,land development & land administration. Social security programme  etc.
·   Criteria of eligibility for all Central and State welfare schemes

I.3.1.B  Regular reporting in every meeting: Certain facts will have to be presented by a representative of the gram panchayat, such as the ward member, in every gram sabha meeting:

· Accounts of the panchayat for the preceding quarter, for which a utilisation certificate will have to be obtained in the form of a resolution

· Budget and details of works and activities planned by the panchayat in the coming month in this gram sabha's area, for which approval of the gram sabha will have to be taken

I.3.1.C  Reporting every three months: Officials can be required to report on larger works to the gram sabhas every three months.

I.3.2 Actions That Require Consent / Approval of Gram Sabha (should be considered final)

The below actions by government officials would require the consent / approval of the gram sabha. 

· Identification of beneficiaries for any individual / household welfare scheme - BPL, Antyodaya,  Indira Awaas Yojana, pensions , social security benefits etc.

· Any proposed new construction work within the area of the Gram Sabha

· Creation of any new public infrastructure

· Annual plan and budget for public infrastructure and facilities in the area of the concerned gram sabha. This should mandatorily require approval.

· Annual plan and budget for functioning of government services and facilities for the residents of this gram sabha. This should also mandatorily require approval.

As in all consent proceedings, this should take place over at least two meetings:

· first, where the initial draft is presented and comments/objections heard; and

· second, where the final version is presented for approval or for approval with modifications. 

In case approval is denied, the official may seek approval again in the subsequent meeting after modifying the proposal.

I.3.3 Powers of the Gram Sabha (Through Passage of a Resolution)

· To call for accounts or records concerning any action by any state authority in the area of the gram sabha or that affects its residents.

· To approve plans, projects and beneficiaries and to issue utilisation certificates to the panchayat as above.

· To, at any time between plans, recommend a change in the functioning of any government facility involved in the implementation of plans for economic development and social justice including those in relation to the 29 matters listed in the Eleventh Schedule, to which the concerned official will have to respond either in writing or orally in the following meeting.

· To recommend action against any official who is not performing as per the plan/requirements of the gram sabha or who is otherwise unsatisfactory. This should require a mandatory inquiry, the results of which should be placed before the same gram sabha within a specified time frame. The state governments should formulate rules specifying the level of official functionaries to whom these are applicable on the basis of the functions that fall within the ambit of the powers and functions of the Gram Sabha. Further, a nodal officer is to be entrusted with the responsibility to facilitate the process as stated earlier (See last Para of 1.2.7)
I.4 Powers of Gram Sabha to Consent/Approve Decisions - Land Acquisition, Resettlement and Rehabiltation , Lease for Minor Minerals

This is perhaps the most studied and discussed aspect of PESA. Some basic points in this are 

1. "Consultation" should be interpreted as ‘mandatory consultation that leads to a recommendation on the basis of requisite information and transparency that shall be binding on the authorities concerned unless modified or rejected for reasons to be recorded in writing’; or substituted with ‘Free Prior informed consent’
 and the Act amended accordingly.

Procedure for consultation
a) The Gram Sabhas and, if necessary, the Panchayats at the appropriate level depending on the geographical spread of the proposed activity and its zone of influence, shall be consulted before taking the relevant decisions;

b) Full facts about the proposed activity, its zone of influence, its economic, social and environmental impact and rehabilitation and sustainable livelihood plans as the case may be shall be placed before the Gram Sabha/ Panchayats;

c) Decisions/recommendations are to be taken with 2/3rd quorum;

d) If at any point of time it is found that the information provided by the concerned authority and/or the government is false or information has been kept hidden, then the gram Sabhas/the panchayat at the appropriate level has the right to withdraw the recommendations in whole or in parts as the case may be;

e) No government official shall be present in the meetings of the Gram Sabhas/panchayat at appropriate level when such recommendations are made;

f) If in the opinion of the Gram Sabha/panchayat at the appropriate level decides that the proposed activities have not been taken as per the recommendations made, they shall then have the right to withdraw the recommendations whatever may be the stage of implementation of the activity and the affected persons and communities shall be eligible for any loss incurred through adverse impact in the past, present and future which shall be the responsibility of the government to ensure. 

g) It will be mandatory for the concerned agency to place the progress of the activity before the Gram Sabha /panchayat every 3 months from the date of commencement of the activity.

h) If the Gram  Sabha /panchayat at the appropriate level finds its recommendations are not followed as scheduled, they may inform the State Government in writing.

2.
Consent / approval should take place over at least three meetings: one to present the proposal, the second to discuss and hear objections, and the third to grant or reject consent.

3.
The information that must be provided should be specified in Central guidelines.  All information must be in the local language and adequate time – at least two months – provided between meetings for this information to be understood and processed.  

4.
The provided information must include: 
1.
The nature of the project being envisaged, including the agency or company undertaking the project

2.
A copy of the tender awarded and the work order issued to the company

3.
A copy of the environmental impact assessment report;

4.
A copy of the socioeconomic assessment report prepared for the project; 

5.
The total expenditure on the project;

6.
The proposed resettlement and rehabilitation package;

7.
The area of land to be directly used by the project;

8.
The amount of water that will be used by the project and the proposed sources of water;

9.
The chemicals, effluents or other waste products that will be generated by the project, their safety and environmental implications, etc.

5.
Rejection of consent should be binding and should result in a bar on moving the same or a similar proposal for at least one year's time.
Guideline for relocation and resettlement

The State Government will prepare a resettlement package and the said package shall ensure the following:
* communities are shifted as a unit without dispersal of families;

* in the case of agricultural communities, land for land is provided at a minimum of two hectares per nuclear family;

* alternative resources and compensation must be provided to replace losss of access to common resources;

* access to religious sites, medicinal plants, burial grounds and  similar areas would be provided for;

* all amenities and development infrastructure, including schools, medical facilities, and other infrastructure are provided at the new site;

* Compensation shall be calculated on the basis of value addition to economy and ecology spread over 50 years (along the lines of NPV calculations). When planning resettlement or compensation, the State Government shall ensure that all those rights holders whose rights will be abridged, abrogated or curtailed by land acquisition will be included in compenastion ann resettlement packages;

· The identification of resetttlement site shall be decided upon in consultation with the affected gram sabha.
· The details of the resettlement package shall be announced through posters in the local language in all gram panchayat offices and through beat of drum in the villages, with such details including:

* The names of the families, villages and settlements to be resettled;

* The location and amount of alternative land to be provided;

* The alternative resources and compensation to be provided.

· After a period of not less than thirty days following the announcement of the resettlement package, gram sabhas in the affected area shall be convened within two months for the purpose of requesting their consent to the resettlement and the resettlement package.

· At least fifteen days prior to each gram sabha meeting, details on the proposed resettlement package shall be made available in each hamlet. The gram sabha meetings shall take place in a free and open atmosphere, without the presence of police or other authorities.

· No resolution of consent to resettlement and the resettlement package shall be considered valid unless at least two-thirds of members are present and voting.

· Upon the recommendation of teh concerned authority, the proposal will then be recommended to the concerned Ministry for notification for land acquisition. If there are deficiencies, the proposal must be returned.

· A resettlement monitoring committee shall be constituted consisting by the concerned Gram Sabhas for the purpose who shall monitor the progress of establishment of the resettlement package. This Committee shall report the progress to their respective GRam sabhas and to the concerned authority acquiring the land on a monthly basis or as frequently as required.

· No resettlement shall begin until at least one year after land acquisition and allocation, grant of titles, construction of dwellings, provision of infrastructure and amenities, and so on is complete and operational, during which time the community shall retain the right to its original habitation as well as to access and utilise the new site. The resettlement process shall commence only after the affected Gram Sabhas certify that the resettlement package is fully in place and is satisfactory.

· The resettlement package shall not be considered complete until, after this one year has passed, all affected Gram Sabhas pass a resolution of satisfaction.

· In case the procedure in these Rules has not been completed within five years of the notification for land acquisition, the notification shall stand cancelled.
I.5 Quasi Judicial Functions - Customary Dispute Resolution, Money lending, Land Alienation 
These constitute one of the more complex of the areas provided for by PESA.  

Certain general principles can be outlined for addressing these powers:

· Where legal requirements exist under applicable laws - for instance, with respect to money lending or alienation of land - no transaction should be deemed valid unless the information relating to it has been made public in the village, and it has been certified to be valid as per law in a subsequent gram sabha meeting. No enforcement of any implicit or explicit contract should be considered by any court in the absence of such a certification. 

· Action against any person for violation of these requirements should be subject to them being given a chance to be heard. Imposition of penalties should be limited to restitution of property and imposition of fines.

· Customary dispute resolution shall, in principle, not violate the fundamental rights under the Constitution; the gram sabha and/or the community may codify their customs related to this if they so desire subject to changes as and when they deem fit. Courts should not take cognizance of any offence relating to sections that can be considered subject to customary dispute resolution (as specified in the Model PESA Rules) unless the matter has already been considered locally and the gram sabha has failed to reach a decision, or in case the matter involves a serious breach of fundamental rights. No person should be arrested for any such offence except on the directions of a court (i.e. they should be deemed non-cognizable). 

· Persons aggrieved by a decision of the gram sabha, or its failure to decide, in these matters can approach the designated official of the structure above the Gram Sabha, and if not constituted in the interim, in an appeal, who should hear the matter and give their recommendations to the gram sabha.  The gram sabha should be required to decide on these recommendations within a period of two months.   

· No appeal should be permitted in case of moneylenders seeking to enforce their debts.

The procedure for money lending and Land alienation are outlined below:

Money lending

· The term ‘money lending’ in PESA cover money-lending in all forms by all parties including banks, cooperatives, grain banks, self-help groups, registered money lenders, informal advances by individuals and such like. Further, money lending is a subject that falls within the quasi judicial powers of the Gram Sabha  Accordingly the term  ‘money-lender’ in any law in its application to the Scheduled Areas should be deemed to include all those who lend money;

· No liability shall accrue in case a tribal who receives the loan does not get the intended benefit of any scheme for which the loan is advanced, provide that there is no mala fide; This is to ensure protection to tribals from cheating and fraud. 
· All transactions of loans shall be reported by moneylenders to the Gram Sabha with full details about the transaction within a month of the transaction for authentication of the same by the debtor in the open assembly. In the absence of such authentication before the Gram Sabha, no liability shall accrue to the person concerned;

· All liabilities standing against the tribal people on the date of operationalisation of the provisions of this section shall stand frozen until they are reassessed in accordance with the new terms of credit and authenticated by the Gram Sabha; (recheck this)
· In case, there is any default in repayment of loan, the matter shall be brought to the notice of Gram Sabha for its decision in accordance with the provisions of Guidelines. No coercive process shall be started against any person in a village until the Gram Sabha concurs with the same;

· The onus of proof of the liability shall rest with the person who lends money; 

· Any attempt to realize dues of any description in contravention of these provisions shall be a penal offence punishable with not less than three months imprisonment.

Land Alienation

* Land alienation is alienation of lands of any nature falling within the jurisdiction of the village irrespective of the category which is assigned to the land.

* Any state legislation on prevention of land alienation and restoration of alienated land in force shall be suitably amended to confer the Gram Sabha with the power and authority to prevent alienation of land and restore any unlawfully alienated land of Scheduled Tribes.

(a)
Land records

· A copy of all records pertaining to the revenue and forest land falling within the jurisdiction of the village available with any government department shall be handed over to the respective Gram Sabha irrespective of the ownership of the land. This should be updated every quarter by the concerned revenue officer.

· The Gram Sabha should be empowered to review records of the village land to ensure that the names are correctly recorded and records are properly maintained , in addition to the responsibilities of the revenue department to do so.

· Mutation   and   partition   of   land   in   undisputed   cases when affected shall take place in the concerned Gram sabha and consent obtained for the same in the form of a resolution. 

· It should be made mandatory for village officials and the registering authority to take permission from Gram Sabha prior to recording any kind of transfer of land.

· The record of land maintained by the Patwari should be placed bi-annually before the Gram Sabha, to begin with for information, so that people become aware about it’s contents and take suitable legal measures for rectification of wrong entries. A public reading of the land records shall be conducted and approval in the form of consent obtained from the Gram Sabha.
(b) Prevention of land alienation

· The Gram Sabha should be empowered to ensure that no land belonging to Scheduled Tribes is transferred to non Scheduled Tribe persons.

· The Gram Sabha should be authorized to enquire into any land transactions, on the basis of complaints or suo- motto.

· If the Gram Sabha is of the opinion that attempts are being made to alienate lands belonging  to  Scheduled Tribes,  it  should  be  empowered  to  issue  instructions  to  prohibit  the transaction.

· All such unlawful land alienation shall be a cognizable and non-bailable penal offence punishable with imprisonment, which may extend up to a period of 2 years.  

(c)
Restoration of alienated land
 
· A clear and categorical provision should be made in the Panchayati Raj Act or the Revenue Law through a notification under Para 5(1) of the Fifth Schedule to empower the Gram Sabha to restore the unlawfully alienated land to its lawful owner and in case its order is flouted to direct a revenue officer not below the rank of Sub-Divisional Officer to do so who shall restore the land within a period of three months. 

· All pending cases in any Court of Law in which the land of a tribal is alleged to have been illegally transferred or occupied by any person, real or juridical, on the date of the said notification shall stand transferred to the Gram Sabha, in whose jurisdiction the land is situated, for disposal in accordance with the provisions of the Notification and Section 4(m)(ii) of PESA

· All cases where illegal alienation has taken place and has not been taken to any court of law shall be placed before the Gram Sabha which shall be reviewed and orders for restoration to the person to whom it originally belonged or if the person is dead then to his/her legal heirs shall be issued to the occupant,  such orders should be implemented by a revenue officer not below the rank of Sub-Divisional Officer to do so who shall restore the land within a period of three months. 

· Civil courts shall have no jurisdiction in these proceedings. No order of any court, other than an order passed in a writ petition by a High court and the Supreme Court should be taken cognizance of.

 (d) Management of land

· The Gram Sabha should to be formally authorised to manage the abandoned lands by the titleholders  in accordance with their tradition

· All formal and informal agreements with any person, real or juridical including the State, in any form, written or oral, that may involve any change in the use, occupation or legal status of land in the village shall be under the administrative domain of Gram Sabha. Any such agreement, past, present or prospective, must be placed before the Gram Sabha for authentication. No transaction shall have effect unless duly authenticated by the Gram Sabha

· All common lands or poramboke lands falling within the purview of the jurisdiction of the village shall be under the control and management of the Gram Sabha. The government or any of its departments are permitted to use or transfer such of these lands for any purpose only with the prior informed consent of the Gram Sabha



       Provided that all the details related to the intent of the government or its department shall 
  

be made available to the Gram Sabha.

Additional points for consideration:

1. All transfer of land from a tribal to a non-tribal is permissible after obtaining the concurrence of the Gram Sabha. 

2. All transfer of land between one tribal to another, belonging to the same tribe, or belonging to different tribe or a tribe resident in another village too should fall within the purview of the Gram Sabha whose permission should be mandatory. The Gram Sabha’s quasi judicial powers extend to ‘the power to prevent alienation of land in the Scheduled Areas and to take appropriate action to restore any unlawfully alienated land of a Scheduled Tribe’ which includes all the aforementioned categories of land alienation. 
3. Further only transfer of land within the residents of the same village is to be made desirable with permission from the Gram Sabha and in case there are no buyers, then the land should ideally become part of the common land managed by the Gram Sabha. This land, if need be, may be allocated to a landless tribal of the same village if any with only enjoyment rights. The Gram Sabha should be equipped to compensate the land owner for which a 'land consolidation fund' may be created. The idea is to ensure that all land transactions should consolidate the village lands under the control of gram sabha to be enjoyed by its members progressively.

4. All transfer of non-tribal land to another non-tribal shall not be permissible (as under Regulation 1/70 of AP). The non-tribal land owner shall transfer the land to the concerned Gram Sabha within whose jurisdiction that land falls and compensation/land price shall be paid to the non-tribal land owner from the above mentioned 'land consolidation fund'

5. All land acquisition in PESA areas shall be as per Samata judgement, i.e all land in the PESA area shall be to serve the interest of the tribals directly, no land shall be acquired and transferred to a non-tribal, including private companies, land can be acquired by a public sector company only or a tribal cooperative where the profits shall be transferred to the Gram Sabha whose lands have been acquired and resources used in the former and to the members of the tribal cooperative and also a share to the concerned gram sabha where the lands fall.

Section II: Structures and Processes Required Above the Gram Sabha

The implementation of PESA also requires provision of structures above the level of the gram sabha (this is both explicitly required in the Act and implicitly required for effective implementation). These are discussed in this section.

II.1 Structures at the District Level

Section 4(o) of the Act states that structures at the district level should "follow the pattern of the Sixth Schedule." This would imply that:

· As in the Sixth Schedule, district level bodies in Fifth Schedule areas need to have powers to frame policies and binding rules over use of land, resources and customary law.

· Those powers that are within the State list under the Constitution, but which are listed in Para 3(1) of the Sixth Schedule, should be devolved to these councils.

· The District Councils in Fifth Schedule areas should be directly elected bodies.

It may be noted in this context that the Ministry of Panchayati Raj has already proposed 

• a partial structure in the amendment to PESA in the form of Parghana Parishad
  in its letter to all the PESA State governments vide its letter of 31 March 2010

• a District Council in the amendment to Article 243 sent to all states vide its letter 17 March 2010
 . 

In addition to the above, a task force may be set up to study the formation of structures above the gram sabha on the pattern of the Sixth Schedule.

Further, in order for this measure to be effective, the Scheduled Area has to be reconfigured/reconstituted into compact districts in those instances where the Scheduled Area falls partially within an existing district.

II.2 Training and Finances

Further structures can be considered in order to support the functioning of the gram sabha. These include:

II.2.1 Separate Administrative Cadre

A separate cadre of administrative officials can be created to support gram sabhas in their functioning, including by ensuring provision of information from concerned government agencies, monitoring of meetings and responding to complaints regarding violations and abuse of power. Such officials can function primarily as grievance redressal officers, without powers over gram sabhas themselves, but with a general mandate to ensure action within the government machinery to satisfy the spirit of PESA.

II.2.2 Financial Provision

Many of the functions expected to be performed - such as those by Standing Committee members - are time consuming. Expecting them to be borne out of either voluntary action or community support would result in such functions being out of the reach of those who are not in a position to mobilise either (i.e. the majority).  

A regular financial allocation by the State government for all the full time and quasi full time functions required by PESA and these recommendations should therefore be made.  Payments should be made to those individuals named in the concerned gram sabha resolutions.  The amount of payment should be commensurate to at least the minimum agricultural wage prevalent in the area. Details of the payments made each month should be posted on public notices in each village where gram sabhas are being called. 

Section III: Specific Powers and Areas of Action for the Gram Sabha With Respect to Each Power
With regard to each area for which the gram sabha has management powers and functions (see section 1 above), the following guidelines and principles should be followed by it in its functioning. 

III.1 Minor Forest Produce

The gram sabha has the power to specify the following in its plan and by-laws for this purpose (to be enforced and monitored by the concerned standing committee):

· Plan for sustainable harvest of all types of MFP as defined in the Forest Rights Act

· Issue transit permits for transport of MFP, which should be honored by forest officials

· Collect fees from contractors, traders and agencies seeking to purchase MFP

· Specify a floor price for MFP which must be at or above any government specified MSP

· Request creation of a collection centre by the government procurement agency near the village, which request should be mandatorily honored within three months

III.2 Water Bodies

Please note that issues of scale (i.e. who would be the regulatory body) are discussed in section 1 above and not dealt with here.


The concerned regulatory body would have the power to:

· Allocate water for various uses, in consultation with the gram sabhas and through a public process.

· Regulate use for irrigation in the area, subject to equal access to all.

· Regulate use of the drawdown land and allocate the same; it may levy fees for the same.

· Regulate fishing in the concerned water bodies, with priority being given to:

· local access for those in the area;

· sustainability of use and preservation of the fish population and the water bodies.

III.3 Market Areas

Note that issues of scale (i.e. who would be the regulatory body) are discussed in section 1 above and not dealt with here.

The powers of the regulatory body in this regard should include:

· opening of shops and setting up of facilities,

· imposing restriction on sale of harmful products,

· ensure quality of products sold,

· ensure fair market price for products traded,

· ensuring use of correct weight and measures,

· fixing area of the operation of market,

· placing restriction on sale and purchase activity outside the market area, and

· restrictions on gambling and hazardous games;

· other activities for the development of markets.

Taxes can be levied on all traders except headloaders.
III.4 Intoxicants

The gram sabha's regulatory powers shall include the power to:

· prohibit the sale of any type of intoxicant from a shop or in any other manner

· impose a ban on bringing in any type of intoxicant or taking it outside the village limits

· prohibit or impose limit on the storage of intoxicants at any place

· completely stop the use of liquor or other intoxicants in its village territory.

· removal of legal restriction on preparation of traditional brews for personal and social purposes, but not for sale;

· ban commercial vending of intoxicants throughout the tribal tract;

· regulate the operation of any outlet selling intoxicants;

· enforce sales of intoxicants, if necessary, in the case of non-tribal enclaves, such as industrial towns, exclusively through government outlets to prevent sales of spurious liquor. 
Section IV: Other Related Issues 
1. Inclusion of tribal habitations that are not included or left out under the V Schedule 

Majority of the tribals, some estimate it to be 70%, fall outside the purview of Scheduled Areas (both V and VI Schedule) and hence denied the rights as provided in Article 244 and PESA for no mistake of theirs except political and administrative apathy and neglect. Various committees such as the Bhuria Committee had recommended that these left out habitations should be included and the anomaly rectified forthwith including in the states of Kerala, Tamilnadu, Karnataka, West Bengal and Uttar Pradesh. Further, the recommendation even to make the Tribal Sub Plan areas coterminous with V Scheduled Areas too has not taken place.  

Directions be issued to all the States having tribal population to identify tribal habitations that are not included in the Scheduled Area in a time bound manner and proposal sent to the President for notification. The identification of such habitations can be made by the following two process and reconciling the results thus arrived. 
a) The State Election Commission of the concerned states who shall submit such a list of tribal habitations along with the geographical boundaries of each of these habitations and 
b) The procedures recommended by the NAC in its recommendations on the Forest Rights Act, relating to identification and constitution of village level gram sabhas, should be adopted for the purposes of identification of tribal habitations to be included and notified under Scheduled Area. The list of villages thus obtained by the District Collector should be consolidated at the State level and proposed by the State Government to the President of India for notification as Scheduled Area.  
2. Upgradation of panchayat areas to urban areas and exclusion from application of PESA

Numerous panchayat areas are being upgraded/ converted as municipal/urban areas in the scheduled Area resulting in these areas being taken out of the purview of application of PESA. This has happened in Chhattisgarh, Madhya Pradesh and Maharashtra.
 At the same time the Parliament is yet to enact a suitable law extending 74th Amendment to urban areas in scheduled areas despite recommending the Municipalities (Extension to Scheduled Areas) Bill for enactment by  the Parliamentary Standing Committee on Urban and Rural Development in November 2003 after it was introduced in 2001. This in effect results in denial of the Constitutional provisions applicable to Scheduled Area. Therefore: 
• The government should immediately enact the Municipalities (Extension to Scheduled Areas) Bill;
• All panchayats that were upgraded to municipality since 1996 should be treated as null and void and all upgradation to municipality of panchayat in Scheduled Area suspended forthwith until the law is in place extending the 74th Amendment to the Scheduled Areas. The Ministry of Urban Development and the Ministry of Tribal Affairs should immediately issue suitable orders,

• The President may be requested to issue an advisory to the Governors of the 9 states with Scheduled Areas preventing the application of the 74rd Amendment to any Scheduled Area pending legislation by the Parliament extending the amendment to the Scheduled Area. 

3. Issues related to credit for Scheduled Tribes

Levy of ‘compound’ interest and, interest that amounts to a total in excess of the principle amount shall be made void to Scheduled Tribes in the PESA areas in Scheduled Area. Suitable changes in applicable laws in banking are to be modified. 
PART B – Legal Instruments Required to Operationalise Policy Framework 

In order to operationalise the above policy framework, the following legal steps are suggested:

I. Amendments to PESA Act

The following amendments to the Act are suggested:

· Amendment of section 5 on the lines suggested in the introductory paragraphs

· Amendment of section 4(i) to replace the term “consultation” with ‘prior informed consent’ (see para I.4 above)

· Introduction of a section on definitions to ensure clarity in the key terms used in the Act, in which definitions should be provided in conformity with the above recommendations

II Amend Relevant Central Subject Laws to Harmonize With PESA

· Such as Land Acquisition Act, 1894, Mines and Minerals (Development and Regulation) Act,1957, the Indian Forest Act, 1927, the Forest Conservation Act, 1980, and the Indian Registration Act. 

III. Framing of Appropriate Model Rules

The existing Model Rules for PESA should be modified to bring them into accordance with the above recommendations.  This will not require extensive amendments.

IV. Directions Under Proviso 3 of Part A of the Fifth Schedule

This paragraph extends the executive power of the Union to Scheduled Areas
.  Under these powers, as an interim measure until the amendment to section 5 of the Act is completed, the Central government should issue directions 

· to all functionaries in Scheduled Areas requiring them to comply with the model Rules and the central PESA Act.

· to all State governments to constitute district level bodies as per PESA (as discussed in para II.1) 

IV. Other Measures

The following additional measure should also be taken:

· All approvals of State plans by the Planning Commission, for expenditures that in any way impinge upon Scheduled Areas, should be conditional on full compliance with PESA.

Section IV: Other Related Issues 
· Money lending: Levy of ‘compound’ interest and, interest that amounts to a total in excess of the principle amount shall be void; 

� Continuance of existing laws on panchayats:


S.5. Notwithstanding anything in Part IX of the Constitution with exceptions and modifications made by this Act, any provision of any law relating to Panchayats in force in the Scheduled Areas, immediately before the date on which this Act receives the assent of the President, which is inconsistent with the provisions of Part IX with such exceptions and modifications shall continue to be in force until amended or repealed by a competent Legislature or other competent authority or until the expiration of one year from the date on which this Act receives the assent of the President;


Provided that all the Panchayats existing immediately before such date shall continue till the expiration of their duration unless sooner dissolved by a resolution passed to that effect by the Legislative Assembly of that State or, in the case of a State having Legislative Council, by each House of the Legislature of that State.





� • Each panchayat should be asked to prepare a list of hamlets/villages comprising a natural or customary community within its boundaries and place it before its gram sabha, which may make modifications and approve the same. In preparing this list the gram panchayat may take into account existing wards where these correspond to customary villages or settlements. 


• Forest villages and unrecorded settlements will be treated as villages for the purpose of this Act.


• Any settlement being considered a "village" for the purpose of this Act will ordinarily be less than 100 families in size. Some villages of vulnerable or minority groups may be left out in the listing process. Therefore, public notice would be given that any settlement that wishes to declare itself as a village may do so through passing a resolution to that effect within a time period (with a 2/3rds quorum of all adult residents of the settlement) and communicating the same to tthe SDO and the concerned gram panchayat.


• A draft list of villages within the sub-division will be prepared by the SDO by consolidating the lists received from each gram panchayat and also incorporating any declarations received from individual settlements.


• The draft list will be made public in all gram panchayat offices and posted in all settlements for objections for a period of two months.


• On the basis of objections received, and consultation with the concerned settlement if necessary, the SDO will finalise the draft list of villages in the subdivision.


• Such list of villages will be notified by the district collector and be made available in Gram Panchayat, Revenue and other relevant records.


� 7. Gram Sabha meetings to be in public


(1) Every meeting or proceeding of the Gram Sabha will be conducted in public,


(2) Even if a meeting of the Gram Sabha is to be held in a closed building, there will not be any provision of closing the doors or prohibiting entry.


8. Method of taking decisions


(1) As far as possible, the working of the Gram Sabha will be done with consensus.


Note: „Consensus. means the people present either agree with the proposal or are neutral, and none of them is an opponent. There is a compulsion of the quorum for a consensus.


(2) In the condition of non-consensus on any issue in a meeting, that matter will be discussed in the meeting to be held after one week or later, as decided by the Gram Sabha.


(3) If there is no consensus in the second meeting also, a decision will be taken on the basis of a majority. But there is a compulsion of quorum in such meetings. In the absence of quorum the matter will be considered void. The issue may subsequently be decided by a majority whenever the quorum is completed.


9. Date and time of meetings of Gram Sabha


(1) Gram Sabha will hold a meeting at least once in two months. The Gram Sabha may decide a fixed date (means English date, Indian date or the day of the week), time and place of the meeting permanently. In such a case there would be no need to provide any type of information for specific meetings.


(2) However, if the Gram Sabha decides to fix each meeting separately, or decides to hold a meeting on a particular day, within three days of the decision, an announcement will be made in the whole village.


10. Proceedings of the meeting of Gram Sabha


(1) A chairperson will be selected for the meeting of the Gram Sabha for one year. From the members present, only a member of Scheduled Tribe will be so selected.


Provided that in villages where the population of Scheduled Tribes is less than 10%, a chairperson may be selected from among persons who do not belong to the Scheduled Tribes.


Provided further that no Sarpanch or Panch of the Panchayat shall be eligible to act as the chairperson of the Gram Sabha.


(2) Selection of chairperson will be done with consensus to the extent possible. In the case of non-consensus, amongst the members present, the oldest lady from the Scheduled Tribes would be the chairperson.


(3) In case the Gram Sabha is not satisfied with the performance of the chairperson, it will have the right to recall him/her by a simple majority and select a new chairperson.


(4) The quorum of the meeting of the Gram Sabha will be one fifth of the total members. There shall be a separate quorum for women, which will be one third of the general quorum.


(5) In the absence of the quorum, the meeting would be considered postponed. But the amongst the present members may decide to hold a meeting within a week. The quorum will be necessary even in the postponed meeting.


(6) A detailed statement of the complete record of income, expenditure of the last month, muster roll of workers, sale and purchase will be produced in the meeting of the Gram Sabha. The quality of the works undertaken may be discussed and necessary action taken as per the decisions of the Gram Sabha to improve the situation.
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(7) While concluding the meeting, a brief statement of the decisions taken in the Gram Sabha will be prepared by the Secretary/Additional Secretary and in their absence, a person nominated by the Gram Sabha. That statement will be read out in the meeting. After a consensus upon the correctness of the statement, the Chairperson, Secretary or the writer will sign or put a mark. In the case of disposal of disputes, the members of the judicial committee will sign or stamp that statement.


11. Presence in Gram Sabha:


The Gram Sabha can ensure the mandatory presence of at least one member from every family of the village for the execution of its works. The concerned family may be penalized if the member is absent without proper reason.


12. Special meeting of Gram Sabha:


(1) Apart from its regular meetings, in the following circumstances special meetings of the Gram Sabha may be held:


(i) If it is so decided in the general meeting of the Gram Sabha,


(ii) If there is a proposal in the Panchayat which needs to be considered by the Gram Sabha,


(iii) If an officer requests the Sarpanch,


(iv) On the basis of the written information given to the Secretary by at least 5 percent of total members of Gram Sabha or 25 members, whichever is more.


(2) Except in situation (i), the Secretary will call for a meeting within seven days after consulting the Sarpanch, and public information thereof will be given in the village 3 days prior to the fixed date through announcement and other methods.


Provided that if the Secretary is of the opinion that the Sarpanch is hindering holding a meeting, he will hold a meeting despite the negative advice of the Sarpanch.


Provided that, in the absence of Secretary/Assistant Secretary or lack of action to hold a meeting within a week, three members from among the people who request in writing to organize a meeting may inform the Sarpanch and organize the meeting by giving notice of at least three days.


(3) The decisions taken in a particular meeting shall not be challenged anywhere else except in the next meeting. The decisions of the Gram Sabha will be final.


� For instance the Gram Panchayat in the case of Orissa.


� Assent or agreement to permit an occurrence or to do something or allow something to happen only after a complete disclosure of facts needed to make the decision intelligently and free from any coercion.(Available at http://legal-dictionary.thefreedictionary.com/Prior+Informed+Consent)


� Based on and adapted from sections in “3. Proposed Guideline for identification of and Relocation from Critical Wildlife Habitat (CWH) of the Recommendations of the National Advisory Council. Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006


� 3. Proposed amendments in PESA: Item  4(ii) the Gram Sabhas of a group of villages may, if so supported by at least two third majority of each Gram Sabha, either constitute a Pargana Parishad, or if already existing, inform the District Magistrate in writing about its existence. The Pargana Parishad shall comprise of at least two representatives of each village elected by the Gram Sabha.


� ‘District Council’ means an institution (by whatever name called) of self government constituted under article 243B at the district level for rural and urban areas [Inserted as Clause (h) of Artricle 243];


* There shall be constituted in every State, Panchayats at the village and intermediate level and a District Council representing all rural and urban areas (except metropolitan area) in the district at the district level, in accordance with the provisions of this part [Inserted as (i) for clause (1) of article 243 B].


* The word ‘Panchayats’ shall be substituted by the words ‘Panchayats and District Council’ and the words “Panchayat at district levels” be substituted by words ‘District Council’ [in Articles 243C to Article 243K].


* Provided that the number of seats in the District Council for rural and urban areas shall be in proportion to their population [To be added to Article 243C (1)].


* 243D Reservation of seats.- (1) Seats shall be reserved for- (a) the Scheduled Castes; and (b) the Scheduled Tribes,


in every Panchayat and District Council and the number of seats so reserved shall bear, as nearly as may be, the same proportion to the total number of seats to be filled by direct election in that Panchayat and District Council as the population of the Scheduled Castes in that Panchayat and District Council area or of the Scheduled Tribes in that Panchayat and District Council area bears to the total population of that area and such seats may be allotted by rotation to different territorial areas, Panchayats and District Councils where the proportion of population of Scheduled Castes or Scheduled Tribes, as the case may be, in the total population is 5% or more [amendment to Article 243 D(1)].


* Provided also that the number of offices reserved under this clause shall be allotted by rotation to different Panchayats at each level and District Councils where the proportion of Scheduled Castes and Scheduled Tribes, as the case may be, in the total population is 5% or more [amendment to the second proviso of Article 243D (4)].


* Subject to the provisions of this Constitution, the Panchayats and District Councils shall be institutions of self government and exercise appropriate powers and authority and perform appropriate functions including in respect of the matters listed in the Eleventh Schedule in case of Panchayats and Eleventh and Twelfth Schedule in case of District Councils [To be substituted as Article 243 G].


* 1. The District Council will consolidate the plans prepared by Panchayats and Municipalities in the district and prepare an integrated development plan for the district as a whole.


2. There shall be constituted in every State at the district level a District Planning Committee which shall work as a professional / technical advisory arm of the District Council.


3. The District Planning Committee will comprise of officials and experts as decided by the State Government.


4. The District Planning Committee will provide technical and professional support for the planning process in local bodies, setting of district priorities, review of plans of local governments, participative planning and monitoring and implementation of district plan etc to the District Council.


[Amendment to Article 243 ZD]





� This has resulted in court cases being filed. The Chhattisgarh High Court declined to stay the elections to the newly formed urban panchayat. The Jabalpur High Court stayed elections to 52 district panchayats and municipalities in 26 districts having scheduled areas. In September 2009, the court held the Panchayati Raj Act did not apply to these areas and said Parliament should enact a suitable law extending 74th Amendment to urban areas in scheduled areas.


� 3. Report by the Governor to the President regarding the administration of Scheduled Areas.—The Governor of each State having Scheduled Areas therein shall annually, or whenever so required by the President, make a report to the President regarding the administration of the Scheduled Areas in that State and the executive power of the Union shall extend to the giving of directions to the State as to the administration of the said areas.








