VG DOC DEFINITION CRIMES

a. enforced disappearance of a person shall mean the arrest, detention or abduction of a person belonging to a group or community as defined under this Act, by, or with the authorization, or direct or indirect support or acquiescence of a public servant or organizations or members of organizations, coupled with a refusal to accept/ acknowledge the deprivation of freedom, or to provide information in relation to the whereabouts of such a person.

b.  “torture”  means any act by which 
a) grievous hurt; or

(b) danger to life, limb or health (whether mental or physical), or

(c) severe pain or suffering (whether physical or mental)
is intentionally inflicted, or threatened to be inflicted, on  any person for such purposes as obtaining from him or any other person information or a confession, or for punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person,  or on any discriminatory ground including for communal, racial, ethnic, caste or religious opposition , is said to inflict torture.

Provided that nothing contained in this section shall apply to any pain, hurt, danger or suffering as aforementioned caused by any act, which is in accordance with the procedure established by law.

(2) For the purpose of this section, any act by a public servant or being abetted by a public servant or with the knowledge, consent or acquiescence of a public servant or at the instigation of a public servant, which causes or threatens sexual abuse of any person, including, but not being limited to, rape, penetration of foreign objects or body parts into the vagina or rectum, application of electric shocks to the genitalia, mutilation of sexual organs, forced engagement in sexual activity or nudity of any kind, shall be deemed to constitute an act of torture.

Without prejudice to anything contained in section 21 of the Indian Penal Code, also include any person acting in his official capacity under the Central Government or the State Government.

Offences by Public Servant
OF OFFENCES BY OR RELATING TO PUBLIC SERVANTS 
1. Whoever being a public servant, commits any of the following acts or omissions, intending to cause or having reason to believe that he will thereby cause or knowing it to be likely that it will thereby cause injury or harm, mental or physical, to any person belonging to a group or community as defined under this Act or intending to screen or knowing it to be likely that he will thereby screen  any person from legal punishment :

(i) Being charged as such public servant, with the preparation or framing or translation of any document or electronic record, prepares, frames, or translates that document or electronic record, incorrectly shall be punished with imprisonment for a term which may extend to ….years or with fine which may extend to …rupees or with both.

Illustration

 a)A a police officer charged with the investigation of an incident of communal violence, while recording the statement of B, whose house had been burnt down by a mob and an attempt to murder has been made on the life of her husband, omits to record the names of the attackers mentioned by B and simply records that the attack was by a rioting mob. A is guilty of the offence defined in (i).

(ii) Acts contrary to any legal requirement pertaining to his conduct or his performance of duty  as such public servant shall be punished with imprisonment for a term which may extend to …years or with fine which may extend to …rupees or with both.

Illustration 

a) A a Collector delays calling in the Army or additional security forces to rescue members of a group or community who are under threat of attack. A is guilty of the offence defined in (ii).

b) A a Doctor at the Government hospital does not record in the Post Mortem report that there are signs of sexual violence on the body of the deceased woman killed in an incident of communal violence. A is guilty of the offence defined in (ii)

(iii) Furnishes false information on any issue within his purview and responsibility shall be punished with imprisonment for a term which may extend to …years or with fine which may extend to …rupees or with both.

If the information which the public servant is legally bound to give, is with  respect to the commission of an offence under this Act, or is required for the purpose of preventing the commission of an offence under this Act , shall be punished with imprisonment for a term which may extend to ….years or with fine which may extend to …rupees or with both,
Illustration

a) A being a government officer in charge of assessment of damage caused to properties of the members of group or community submits a report that only partial damage has been caused to10 houses although 50 houses have been totally burnt down and shops and factories considerably damaged. A is guilty of the offence defined in (iii).

b) A being the SP of the area informs the Court that there is no threat to life and property of witnesses who are members of a group or community in reply to a petition filed in Court by witnesses have sought transfer of the trial outside the district due to intimidation by the accused and others. 

iv) Uses or attempts to use as true or genuine any evidence which that public servant knows, or has reason to know, to be false or fabricated, shall be punished with imprisonment for a term which may extend to ….years or with fine which may extend to …rupees or with both.

v) Harbours or conceals a person who the public servant knows or has reason to believe has committed an offence under this Act,

 shall if the offence is punishable with imprisonment for life or imprisonment which may extend to ten years be punished with imprisonment for a term which may extend to ….years or with fine which may extend to …rupees or with both.

And if the offence is punishable with imprisonment which may extend to 1 year shall be punished with imprisonment for a term which may extend to …years or with fine which may extend to …rupees or with both.

vi) Exercises his legal authority corruptly or maliciously to arrest or confine a person or register a false case against a person, shall be punished with imprisonment for a term which may extend to seven years or with fine, or with both.

vii) Being legally bound as such public servant, intentionally omits to apprehend or to keep in confinement any person charged with or liable to be apprehended for an offence under this Act ,or intentionally suffers such person to escape or intentionally aids such person from escaping  shall be punished with imprisonment for a term which may extend to ….years or with fine which may extend to …rupees or with both.
3. Whoever being a public servant, commits any of the following acts or omission, intending to cause or having reason to believe that he will thereby cause or knowing it to be likely that he will thereby cause injury or harm to any person of a group or community as defined under this Act, 

(i) Voluntarily obstructs any public servant in the discharge of his public functions shall be punished with imprisonment of either description which may extend to… years or with fine or with both.

Illustration

a) A, an MLA of the area where communal violence is taking place, goes to the police station and directs B the SHO to release all the rioters. A also tells B that if he does not obey him he will have him transferred. A commits an offence defined under this section.

(ii) Knowingly or intentionally omits to furnish assistance that he is legally bound to provide to any public servant for the purpose of executing any process, summons or warrant lawfully issued by a Court of Justice, or of preventing the commission of an offence under this Act or of suppressing  affray, or of apprehending a person charged with or guilty of an offence, shall be punished with imprisonment of either description which may extend to… years or with fine or with both.

   (a) A being the Minister for Home Affairs of X State Govt. disregards the communication from the SP that the district is tense and there is likelihood of communal violence therefore no public rally should be allowed and directs the State DGP to remove prohibitory orders and allow the rally. The Minister  and the DGP will both be guilty under this section.

(iii) Where a public servant gives any information which he knows or believes to be false or suppresses any information or omits to give any information intending thereby to cause or knowing it to be likely that it will thereby cause injury or harm to any person belonging to a group or community as described in this Act.

Judicial Inquiry Into Occurrence of Communal Violence: (akin to 176Cr.P.C)

Where communal violence occurs, as defined under this Act, in addition to the inquiry or investigation held by the police, an inquiry shall be held by the Judicial Magistrate, or the Metropolitan Magistrate, as the case may be, within whose local jurisdiction the communal violence has occurred, into the discharge of public functions by the public servants legally bound to prevent such occurrence of communal violence. 

The Magistrate holding such an inquiry shall interalia inquire into whether due diligence was exercised by such public servant in the discharge of duty.

This inquiry shall commence no case be later than 3 months from the date of the occurrence of communal violence, and shall conclude within fifteen days of its commencement.

If the Magistrate finds upon evidence that the conduct of the public servant constitutes an offence under this Act, he shall direct the registration of an FIR against such public servant . 

The report of the inquiry will be a public document.  

The Magistrate holding an inquiry under this section shall have all the powers of a civil court.

Explanation: Where there are a series of occurrences of communal violence the period of 3 months will commence from the date of the first occurrence.

a. Explanation of Public Servant may have to be specifically delineated – should only be someone who is at the helm – the senior most public servants only. 
See section 182, 190, 191, 192 -216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 225A,   Imp
Corpus delecti – rule of evidence

