The Writing on the Wall – Get Out of the Forests

Documents in this Compendium

This section consists of a number of annexures.  Each annexure contains a document, such as a court ruling, policy statement or official circular, that pertains to forests and the rights of forest communities.  We have tried to include the most critical documents on this issue.


What emerges from this survey of the documents is that there have consistently been two strands in government policy – one that shows a degree of sensitivity to community rights and one that ignores those rights in the name of conservation.  It is the latter that has always triumphed, particularly since the Godavarman case was filed in 1995.  But the former remains a valuable resource for movements, concerned officials and other citizens who seek to ensure that forests and their communities do not simply become fodder for the machinations of India’s forest bureaucracy. 

Document 1


The National Forest Policy 1988, is the first occasion where the state recognizes the symbiotic relationship between the tribal people and forests. It clearly states in Part 4.6 “Having regard to the symbiotic relationship between the tribal people and the forest, the  primary task of all agencies …should be to associate the tribal people closely in the protection, regeneration and development of forests…While safeguarding the customary rights and interests of such people…  However in para 4.8.1  the Policy  does not support regularization of encroachments.

 Document 2 


The Commissioner for Sch. Castes and Sch. Tribes in his letter to the President while presenting the XXIXth Report has examined the tribal-forest as well as the tribal-forest administration relationship in great detail. In para 31-32, he outlines the transformation in the right over resources during the colonial and post independence period. The Commissioner then goes on to describe three kinds of conflicts that have arisen over tribal access to forest lands for cultivation. The first conflict (paras 33 to 34) that has arisen in the present day an time is ‘unsettled claims’  which have arisen from defective settlement of the forest (Sections 4 to 20 of the Indian Forest Act lay down a process of recording of rights prior to declaration of Reserved Forests) wherein the reservation of forests, particularly in the post independence period were perfunctorily done and the rights of land holders were not recorded in the Settlement process. The second conflict described in paras 35-36 concern the extinguishment of leases, pattas etc. by which land was legally transferred by erstwhile owners of private forests to cultivators as well as similar arrangements post independence which were not honoured in the process of reservation. The third conflict is encroachments which he has cursorily touched in paras 37-38. The excerpts of the letter are presented in this document to give a background to the issue. The Commissioner has dealt with these issues in greater detail in pages 92 to 126 of the Report wherein he has also examined the issue of forest villages.

Document 3


Document 3 (1 to 4) - Following the XXIX Report, a Committee of Secretaries as formed to work out solutions to the numerous issues raised by the Commissioner. After extensive discussions the CoS prepared a note which was approved by the Cabinet. Based on the decisions of the CoS, though with some vital modifications, MoEF issued the Guidelines on 18th September 1990 which are covered in Document 3 (1 to 4). These guidelines provided a frame for the conflict between the numerous guidelines issued pre FCA and the ban on conversion of forest land for non- forest purposes imposed by the FCA. 

Document 3 (5-6) are guidelines of MoEF which lay down important principles vis a vis the position taken in the Forest Policy concerning the participation of the tribal people in conservation of the forest. 

Document 3 (7) – MoEF stipulates inter alia the pre-condition of compensatory afforestation prior to recognition of rights as provided for in the Guidelines of 18th September 1990. According to Mr. S. R. Sankaran, who was Secretary RD and played a major role in the CoS, the pre-condition of compensatory afforestation was not part of the Cabinet Note and was introduced subsequently by MoEF. Mr. Sankaran has held that the rights to land covered under the Guidelines of 18th September were legally recognized on the day that the respective orders were passed by the state governments and the land in question was disforested on the same day, hence the issue of compensatory afforestation does not arise because no new forest land is being released or claimed for the fulfillment of the right. The delay by the Forest Department in implementation of the order of the concerned state government cannot become a ground for negation of a right or creating new conditions for the exercise of a right. 

Document 3(8) consists of a series of instructions of MoEF concerning diversion of forest land for non-forest purposes under FCA 1980 for development projects in the tribal areas. The guidelines also reiterate that the Guidelines issued by MoEF on 18th September 1990 should be implemented in a time bound manner.

Document 3(9) are directions of MoEF to step up the process of conversion of forest villages into revenue villages. The directions at (i) state “This is to reiterate hat the Central Government is committed to the conversion of forest villages into revenue villages according to the guidelines approved by the Union Cabinet in 1990”. However due to other orders of the Supreme Court, the process of conversion has been indefinitely stayed. 

Document 3(10) is the order issued by MoEF which once again states “ The question has also been raised in….various Standing and Consultative committees of Parliament attached to different Ministries, as also various State Governments that the tribals have been living in harmony with the forests since time immemorial, and their rights on such lands should be recognised. However, while these areas were being brought under the purview of relevant Forest Acts, their traditional rights could not be settled due to number of reasons  making them encroachers in the eyes of the law. The Central Government in September 1990 vide No .13-1/90-F.P.(2)&(3) had requested the State Governments /UTs to settle the disputed claims, issue patta lease, etc of the tribal population on the forest land , but so far …proposals have been received only under the category of regularisation of eligible encroachments … This has deprived the tribals of natural justice…

Document 4  


PESA, the Panchayats (Extension to Scheduled Areas) Act, 1996, extended the 73rd Constitutional Amendment (which institutionalised and empowered India's panchayat raj system) to the Vth Schedule areas.  PESA, gave a concrete consitutional character to Gandhi’s vision of self-governing village republics, created a frame for direct, participatory democratic self governance, recognized and conferred powers to the gram sabha (village assembly) in addition to the panchayat, and made the panchayat (the primary agent of development) accountable to the gram sabha. Under Section 4(d) of PESA the gram sabha is competent to safe guard and preserve community property resources (commonly understood as jal, jungal, jameen). Under the Act, the gram sabha is the owner of minor forest produce, has powers to regulate social and economic development plans, sanction mining grants and minor mineral leases prevent land alienation and control money lending.  This empowerment of gram sabhas is unprecedented and unique in Indian law.  As such the Act is a step forward both for the rights of adivasi communities and for democratic institutions more generally. However as Panchayat is a state subject, most states have been tardy in making laws in conformity with PESA, resulting in a legal stalemate in tribal villages.

Document 5: 


Document 5(1) On 12th of December 1996, the Supreme Court defined ‘forest’ on an interim order in WP 2002/1996 (T.N. Godavarman Thirumalpad vs. State of Tamil Nadu).  The Court directed that the term ‘forest' in the Forest Conservation Act, 1980, "must be understood according to its dictionary meaning."  Further, the term ‘forest lands' in the Act was expanded by the Court to include both areas corresponding to such 'dictionary' forests and any area described as 'forest' in government records (whether or not it is actually forest). Under this direction, local forest authorities now had the power to intervene, block or halt any activity in any 'forest land' – regardless of the ownership of this land - that could be considered 'non-forest' activity.  'Non-forest' activities can now only be carried out with the permission of the Central government.  In one step, the powers of both the Forest Department and the Central government were thus greatly increased.  We have seen since that such powers are more likely to be used against subsistence cultivators than against those who truly destroy forests, such as the timber mafia or industries. 





Document 5(2) and 5(3) concern two orders of the Supreme Court which highlight the conflicting approach of the Supreme Court and the Forest Department with two sections of society at two ends of the economic spectrum. In Document 5(2), we find that the Supreme Court has taken away the Constitutional right granted by PESA in Sec 4(m)(i) wherein the Gram Sabha in the Scheduled (tribal) Areas is recognized as the owner of MFP. By its order in IA 548, the SC takes away this constitutional right of the tribals in protected areas. At the other end of the spectrum, are SC directions concerning use of bamboo, an important source of livelihood for the tribals as well as a raw material for the paper industry. Bamboo was classified as a tree when it came to recognizing MFP rights of tribal communities. However when the ban on tree cutting began to affect the paper industry, the SC clarified that its orders do not apply to the cutting of bamboo, which belongs to the grass family…

Document 6


Document 6(1) & 6(2) are IA 703 and the directions in the IA which were issued by the Court. The main body of the IA concerns encroachments in the Andaman Islands, however the Amicus in paras 6 alleges that “It appears that on account of the orders of this Hon’ble Court, the Central Government was not in a position to grant regularization of further encroachments and therefore the States have stopped seeking regularization – there has however been no change in their attitude towards encroachments. Further it appears that the States are not taking any steps whatsoever for removing the post 1980 encroachments nor are they taking any steps to keep an authentic record of such encroachments – possibly in the hope that some day the encroachment as found at present would be condoned as pre 1980 encroachment and regularization obtained.” The Amicus therefore in prayer a) Restrain the Union of India from permitting regularization of any encroachments whatsoever without leave of this Hon’ble Court and in d) Direct the aforesaid State Governments to take steps to clear the encroachments in forests which have taken place after 1980 in the aforesaid areas.  Doc. 6(2) which reproduces the only orders passed in the IA clearly shows that only prayer a) banning regularization has been granted and the states have been asked to file what steps they have taken to prevent further encroachments and steps they have taken to clear previous encroachments. 

Document 7 


Document 7(1) and 7(2) are reproductions of the orders of MoEF of 3.5.2002 which misinterpreted the orders of the SC in IA 703 to propogate the erroneous impression that the Supreme Court had issued directions to state governments to evict ‘encroachers’ when infact there are no express directions of that sort at all. Following pressure from the tribals and challenge in Court, MoEF subsequently clarified its previous letter on 30.10.2002 to make sure that the Guidelines of 19th September 1990 were not bypassed. 

Document 8:


The provisions of Sec. 4 to 20 of the Indian Forest Act 1927 are a legal precondition to declaring any area as Reserved Forest. These provisions mandate a Settlement process by which the rights, privileges and concessions of persons or communities residing in the area are recorded and registered. Document 8 gives us an insight into how state government circumvented the legal requirements, particularly of recording and registering rights, privileges and concessions of persons or communities residing in the area and thereby eliminating these rights and entitlements by creating a new frame of ‘deemed Reserved Forests’ by amending the IFA and introducing Sec. 20-A. This serious infringement was raised by the Commissioner in his XXIX Report and led to the Guidelines of 18.9.1990 on Disputed Claims following defective Settlements and Regularising Pattas, Leases etc. 

Document 9: 


Given that the Central government has not yet appointed the statutory agency required under the Environment (Protection) Act, in 2002 the Court appointed a 'Central Empowered Committee' to assist it in the Godvarman case.  This Committee has been given considerable powers, including to 'examine' pending applications in the case, to hear grievances and order relief in connection with the Court's orders, to call for documents, to summon witnesses, etc.  In short, it has many of the powers of a court itself. It is notable that the Court directs the MoEF to nominate the Committee's Chair and one of its members, while its other members represent NGO's (so far, only environmental NGO's).  No representation is provided to either forest communities' organisations or to other Ministries connected to these issues, such as the Ministry of Tribal Welfare. Through the Constitution of the CEC the executive was granted judicial powers. Doc. 9(1) is the order of the SC constituting the CEC while Doc 9(2) is the Report of  the Central Empowered Committee dt. 5.8.2002 giving its first set of recommendations to the Supreme Court.  Describing encroachments as a 'spreading cancer', the Committee called for much stiffer measures for eviction of encroachers.  Though it accepts that "socio-economic causes" may cause some encroachments, the Committee makes no mention of land settlement issues, the lack of demarcation of forest boundaries or the rights of communities.  It makes no distinction between small subsistence cultivators and large encroachers.  Instead it simply demands blanket eviction of all encroachers who cannot show a Forest Offence Report stating that they were occupying the land prior to 1980. 

Document 11:


Documents 10(1), (2) and (3) are reproductions of three orders of the Supreme Court which effectively negate any restoration of rights and entitlements of the tribals under the Guidelines of 18.9.1990. In these three orders, three specific obstacles are created. The first is the obstacle of Net Present Value for land to be diverted following restoration of rights and entitlements or conversion of forest villages. Not withstanding that these lands are already dis-forested prior to 1980 by virtue of the operation of state laws and orders and the fact that the land has no tree cover and is under cultivation, a NPV value ranging from Rs. 5.8- 9.2 lacs per hectare is imposed on the state government prior to approval. The amount is also ridiculously excessive, particularly in view of the fact that the Guidelines of 18.9.1990 are a facet of land reform.  This new condition is in addition to ‘compensatory afforestation’ wherein twice the area to be de-reserved has to be provided by the state government. The second obstacle in 10 (2) is the directions of the SC that the ‘legal status; of the land will not be changed. Thereby the restoration of rights will not be in the form of ‘title’ though the SC has not clarified what the status of the rights/entitlement holder will be. Further the restoration of rights will dis-entitle the rights-holder from any developmental scheme of program of the state or central government as ‘unencumbered title’ is a pre-requisite for sanction of any development program or project. The third obstacle in 10(3) is a fresh ban on the conversion of forest villages to revenue villages and the requirement of the state government to obtain prior permission of the SC before making a proposal to MoEF.

Document 11


Document 11 is the model for rehabilitation of tribals with land not less than 1 acre and not more that 5 acres, adopted by the Kerala Government on 09 Nov 2001 following the agreement reached by the Kerala government with the Adivasi-Dalit Samara Samithy. Sec 2(ii) of MoEF circular No.2-1/2003-FC (Pt) on regularisation of the rights of the tribals on the forest lands" mentions that the State Governments may follow this pattern/

Document 12: 


In 1991, following a writ petition by adivasi activists from Maharashtra in the Supreme Court, the Court appointed an inquiry committee to survey encroachments on forest lands in Maharashtra and determine which ones qualified for regularization under the Maharashtra government's orders in this matter.  The inquiry committee determined that documentary evidence was insufficient for deciding such claims, because most forest communities naturally lack any such evidence and cannot be faulted for the failures of government officials.  They hence drew up a method of enquiry that included spot examination and the testimony of village elders, panchayat members and local officials. These criteria found their way in a modified form into the 2002 Maharashtra G.R. (Document 15 below).  

Document 13: 


On receipt of the Interim Report of the Inquiry Committee providing for verification of claims even in the absence of documentary evidence, the SC while accepting the Interim Report reaffirmed the same in its direction that even claims not accompanied by documentary evidence, must be inquired into. In this brief interim order, the Court empowers local officials to recognize and accept other relevant evidence in support of the claim, as mentioned in the Interim Report.

Document 14: 


The Supreme Court passed final orders in WP 1778/1986 through which it recognized the legal validity of the Guidelines of 18.9.1990 and the place of other relevant evidence in the case where claims are not accompanied by documentary evidence in the nature of receipts of fines or prison sentences following prosecution by the forest department.

Document 15: 


Based on the various directions of the Supreme Court, the Government of Maharashtra passed an order on 10.10.2002 laying down an open, participatory, inclusive and transparent process for verification of claims through a primary inquiry before the gram sabha. The order also provided for the kinds of evidence, testamentary, documentary, physical and natural that the claimant could adduce in support of her/his claim. The order also provided for the criteria that were to be used for acceptance and rejection of the claim. The order required that the officials and others who would participate in the Inquiry into claims should be adequately trained in all the requirements so as to arrive at lawful decision. The order of the Government of Maharashtra dated 10.10.2002 is the only enactment in the country  that provides for an open, participatory and transparent process for verification of claims, indicates the nature of evidence that the claimant must adduce, and the criteria for validation of a claim.

Document 16: 


The judgement of the Mumbai High Court in Vishwanath Jadhav’s case clearly reiterates an important legal principle that rights are conferred on the day the enactment is promulgated and not on the day that the enactment is implemented. In the case of forest land, the judgement clearly states that the land in question is dis-forested on the day of the enactment itself and cannot be abrogated retrospectively because of failure of the concerned machinery to implement the order.
