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   Samya – Centre for Equity Studies

February 06, 2007

Shri Manmohan Singh,

Prime Minister,

Room no 152, South Block,
New Delhi 110 001

Respected Shri Manmohan Singhji,
We are writing to express our deepest concern and dissent, if the Communal Violence (Prevention, Control and Rehabilitation of Victims) Bill in its present form is tabled in Parliament. 

The Bill reflects a failure to acknowledge the existence of the majoritarian communal violence against minorities. It is oblivious of the fact, that the purpose of the intended legislation is to further the approach of the framers of the Constitution of India, expressed in the following words- 

“That our general approach to the whole problem of minorities is that the state should be so run that they should stop feeling oppressed by the mere fact that they are minorities and that, on the contrary, they should feel that they have as honourable a part to the play in national life as any other section of the community.”
 

Any Bill which hopes to successfully tackle communal violence, must be aimed at strengthening democracy by preventing violence against minorities. The emphasis in the Bill is misplaced, in being guided by the concerns of threats to ” unity”, “integrity “and” internal security” of the nation. These misplaced concerns get compounded by the refusal to acknowledge that communal violence in India is in nature of organized majoritarian political activity to gain political mileage by exploiting the religious sentiments of the community in majority. It leads to an inadequate definition of communal violence and unguided discretion/powers to authorities, under the Act. The proposed legislation throughout is couched in neutral terms, which makes it 
possible to target minorities as committing violence against the majority community. It turns the Bill, ostensibly intended to protect the minorities, into a potential instrument for harassment of minorities like TADA and POTA. 

The basic problem with the Bill is with the foundation of objectives on which its entire edifice is constructed. This foundation of the Bill is so flawed that its architecture cannot be remedied by improvements in specific components. The immediate context for the Bill is the Gujarat massacre of 2002 and its aftermath, but also Nellie in 1983, Delhi in 1984, Bhagalpur in 1989, Mumbai in 1992-93, and a long list of such episodes of national trauma in which democratically elected state administrations were openly partisan and neglectful or even actively participant in the massacre of segments of the populace that followed a different faith from those of the majority of their fellow citizens. 

To legally prevent the recurrence of situations like this is a matter not just of security and restored trust, but actually of life and death for millions of citizens of minority faiths. Its urgency is enhanced by the fact that over the last two decades, political formations with openly communal agendas have directly or through their political proxies, captured political power in many states of the country, and indeed along with a bunch of opportunistic political formations have emerged as the main alternative contenders for power in the central government in the future. 

The basic flaw of the Bill is the assumption that governments did not act effectively to prevent and control the riots because they did not have enough powers to do so. Even a junior local policeperson or civil administrator has all the powers under the law as it exists, that is needed to quell any communal conflagration. Indeed, no riot can continue beyond even a few hours without the active, wanton, and in my opinion manifestly criminal complicity of state authorities. If this is the case, no purpose is served by a law that sets out as its objective to further ‘empower’ these same state and central governments. 

For citizens living under the shadow of communally driven (or opportunistic) governments, what this Bill offers a listing of powers of the government that mostly already exist, that they may use to protect them if they choose to do so. What they 
needed instead was a law that enhanced the powers of citizens in relation to such governments, and not of the governments in relation to its citizens. They needed a law that did not merely enable their governments to act when communal violence unfolded. They needed a law which made it mandatory for the government to act, in clearly codified ways, before, during and after communal violence, and which made failures of these governments to act, leading often to the avoidable loss of life and property, or sexual violence, criminal acts for which they can be charged, tried and punished. There is virtually nothing in the law that does this; indeed, as observed, this is not even the stated intention of the law. That is why this is not a Bill that can be improved by tinkering with a few of its clauses. Its basic premises are so flawed, that it needs to be rejected in its entirety and replaced by a law of very different objectives, which genuinely protects the human rights and security of citizens in communal contexts and enables them to hold their governments accountable for their acts of omission and commission. 

The definition of “communal violence” is inadequate for the following reasons- 

1. The Bill does not create new offences, as it should have done. The Bill does not include, the failure, complicity or active involvement of individuals in positions of authority and in the chain of command, to perform their duties, as an offence. This means that no Chief Minister or other Constitutional authority can be held responsible for failure to perform constitutional duties and for deliberate failure to prevent communal violence. 

2. A court cannot take cognizance of offences of malafide exercise of authority or wilful omission to exercise lawful authority by a public servant, without the previous sanction of state government. Government’s complicity in communal violence thus, can mean, a virtual immunity for the public servants from prosecution for the offences. Further such prosecution can result in a maximum of one-year imprisonment for the public servant, even if the act of public servant results in extensive loss of life and property. Even if the public servant is convicted under Section-17 of the Act, the offence not being a scheduled offence, the conviction will not attract the disqualification to hold public offices. Such a scheme of sanctions for the public officials can hardly be a deterrent against complicity in communal violence. 
3. The only provision discouraging organized political activity, aimed at deriving benefits from communal hatred or violence, in the Bill is that, any 
person who is guilty of a scheduled offence under the Act “shall be disqualified to hold any post or office under the Government for a period of six years from the date of such conviction.” Such a measure is inadequate as the that the disqualification to hold public offices is attracted only to the scheduled offences and does not apply to other offences defined in Section 9 to 16 under Chapter III of the Act. 
There is no reason, why these offences should not attract the sanction under Section 19 (3) of the Bill or should not be treated as offences as serious as offences listed in the schedule. 

4. The Bill does not provide for curtailing hate speech by majoritarian communal organizations. Section 153 A and 153 B of I.P.C. are listed as offences in the schedule under the Act. Both the sections make it punishable for individuals to promote, organize or cause communal violence. There is nothing in the Sections, which can stop an organization from carrying on the activities prohibited by the Sections. Under Section 153 A the prosecution would be required to prove that the overt act by the accused disturbed public tranquility or was likely to disturb it. If it is training in hate speech by a majoritarian communal organization unless it has an impact on the minority community or gets communicated to the minority community, the act may not be covered under the sections. Such a burden of proof cannot stop majoritarian communal organizations from organizing training in hate-speech or promoting it in various ways. 

5. The Bill should cover communal crimes such as hate speeches and mobilisation; spreading ill-will and distrust between communities; communal literature and textbooks as well as classroom teaching; forced ghettoisation and expulsion and exclusion from mixed settlements; discrimination in employment, tenancy, admission to educational institutions etc on communal grounds; discrimination on communal grounds by professionals like doctors and lawyers; and so on. Many are addressed by existing laws, but the flaw is the same, that there are no binding duties of the state to act against these. The mandatory duties of the state under this Bill should therefore include prevention of these communal crimes as well, such as prohibiting and punishing hate speeches and
 writings; the pedagogic content and methods used openly in Sangh schools; or refusals to rent a house or employ someone on the grounds of their faith, caste or gender etc. 
6. The Bill does not recognise that women are often seen as the bearers of the identity of the community and hence specially targeted for hate crimes. All that the Bill does is to mention Section 376, in the scheduled offences. This only means for on a conviction of rape, the accused can be given a higher sentence. The problem lies elsewhere. It is difficult enough to prove rape in the best of situations, in times of communal violence, it is impossible, given the atmosphere of fear and terror that prevails. Rape is not the only form of sexual abuse that women suffer in times of communal violence. Women are often paraded naked, mutilated, even when known to be pregnent, and otherwise sexually abused. None of these offences, other than rape is covered by the Indian Penal Code and hence not included in the Schedule of offences, which constitute communal violence. The bill in respect of crime against women is oblivious of the developments in the international humanitarian law. The three offences (I.P.C.) against women listed in the schedule under the Act are, Insulting modesty, Outraging modesty and rape. Kidnapping and abduction of women or minor girl with criminal intent are also included as offences. Section 312-316 I.P.C. dealing with causing miscarriage of a child are not listed as scheduled offences. The omission is glaring particularly as causing miscarriage was one of the practices against women, in the 2002 Gujarat communal violence. Rape as defined in I.P.C. covers sexual intercourse alone and leaves out the various ways of violating sexual autonomy of women or sexual invasion of her body. 
7. The definition does not mention that communal violence targets certain “groups, caste or communities or religious group or gender.” The failure to mention this is inexplicable, considering that this is the distinguishing featre between communal violence and any other violence. These elements of communal violence are mentioned in Section 5 and 6 of the Act empowering the District Magistrate and the Competent Authority to take certain actions, but not in the definition of the offence. 

Nowhere in the Statute does the right of the victim to relief, compensation and rehabilitation emerge as a right, according to acceptable international standards. When the state does not protect the lives and properties of the minorities during communal carnages, the victim must have a right to compensation and alternative livelihoods according to legally established standards. The Bill needs to lay down once again legally binding duties of rescue, relief and rehabilitation; the relief camps must meet internationally endorsed standards for refugees; the government must give a subsistence support until it is possible for survivors to return with a sense of security to their homes; and rehabilitation must ensure that people who survive must be restored to a situation better than that in which they were placed before the violence. There must also be special measures prescribes for widows and orphans. 
No law by itself can defend people against injustice. People need to be mobilised and organised to secure their rights. But laws can be vital democratic instruments by which people can resist and shield themselves against injustice, particularly when the governments they elect defy their moral and constitutional duties by failing to secure them against communal mobilisation and crimes. The law that Parliament is considering is critical for the defence not just of the lives and properties of minorities, but of their equal rights and protection under the law, and indeed the secular character of the polity. 

We are confident that you will intervene to ensure that our law-makers not miss this critical opportunity to allow citizens and especially minorities rights against state injustice and impunity in communal situations. 

Yours sincerely, 

Harsh Mander 

Report of the advisory community to the constituent assembly, August 8, 1947, Select Documents II, 12(i), pp.416-7 

Acts which can be prohibited under Sections 9 To 16 of “ The Communal Violence( Prevention, Control and Rehabilitation of Victims) Bill, 2005, Bill No. CXV OF 2005” 

1. violation of order to surrender arms, ammunition, explosives and corrosive substances; 

1. disobeying preventive orders made under the act; 

2. refusal to leave the communally disturbed areas on orders of the competent authority; 

3. possession of arms, ammunition, explosives or corrosive substances without any license of lawful authorization. 

4. Owner or driver carrying or allowing to be carried persons in number excess of the number of persons permitted to be carried under the Motor Vehicles Act, 1988 or the rules made there under. 

5. Malafide exercise of powers by a public authority under the Act which causes or is likely to cause harm or injury to any person or property; 

6. Willfull omission to exercise powers under the Act and thereby failure to prevent the commission of any communal violence, breach of public order or disruption in the maintenance of services and supplies essential to the community. 

7. Contravention of order under Section 144 of the code, issued in relation to a person or thing or any matter relating to a communally disturbed area under the Act. 
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