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in our working paper LC/Working Dreft No. 776, I would like to limit
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STATGMENT OF THE U.S .. DELEGATE,
MR. JOHN B. RHINGLANDUR MuDis OIi 15 OCTOBER 1970

DRAFT COWVLNTION REGARDING THE SAFBETY AND SECURITY OF
INTBRIATIONAL CIVIL ATR TRANSPORT SERVICES

\
\\

In introducing the dreft convention which is set forth
ny renarks this afternoon to two basic subects.

First, a brief review of the provisions in thec U.S. draft
so that this Committec will be better able to understand ond rsach
agrecnent on some principles during this session, and clearly
identify the nmeajor unresolved issucs; and

Sccond, an indication of what we believe should be the
result of our discussions of the U.S. working paper herc in London.

I do not beliecve it is necessary to dwell on thce question
of urgency in ny initial statoment. The resolution adonted by the
Council on October 1 by vote of 1h in favour, 3 opposcd und
10 sbstentions speaks for itsclf.

As you are no doubt aware, President Nixon relcascd a -
scven-point policy statement on September 11 which described concrete
steps the United States was going to take to combat air piracy. One
of thesc points was a call on the international courunity to take
joint action in cesos of hijackings for intcrnstional blacknail
pubposies,  On Boptenbor 18, owr Suerotory of MPrvanaportablen,

MNr. Yolpe, roquosted at a spocial suuslon of tho Coundil that the
Council cdopt a resolution calling upon Stotes to egreo to tho
principle of taking joint action in certain circunstances and
direecting the Legal Committee to prepare a draft convention. While
the resclution, which was seconded by Guatenala when fornally
introduced was clarified and amcnded in sevoral respects over the
course of the next two weeks, the rosolution as passcd contained the
basic concepts that ny governnont originally proposcd.

As this tine, I would liko to read o louter 1ron

Prcsident Nixon to President Binaghi of the Council released
yesterday by the' White House. It reads:

\




Page 3 CA=5519

1C/Working Draft Nos (91

w"Doar lir. Binoghi:

"1t was deceply gratifying for ne to lcarn that
the Council of the International Civil Aviation
Organization hod called upon Stoates to takc strong,
concorted neasures %o deter hijacking for inter-
notional blacknail Purposcs. Phe Council's concern
with this threat to the safe ond orderly growth of
international civil aviation, its recognition of
state rosponsibility for taking all appropriate
action against this nonace, ond its acknowledgenent
of the neecd for joint action to onforco stote
rosponsibility constitute a significant advance in
the offort to secure the sefety of the international
air traveller.

“In accordance with the Council's Resolution, i
have instructed ny representatives to put before the
Organization's Legal Connittee 2 draft convention
which would implenent these principles. it is my
hope that the participating States will take rapid
and affirmative action on this proposale.

ngincerely, signed Richard Nixon"

Before sumparizing for you the key elements in the

draft convention we have prepared, I would like to note that we

have cabled the text to our Bnbassies around the world and through
then have nade copies available to cach of the governnents represcented
here on the Legal Cormitteec. In addition, we have nade copies
available to your Brnbassies in Weshington, to our Mission to the
United Nations in New York and to our pernanent representative to

the Council in Montreal. We believe that dissemination of the draft
directly to your governnents should aid each of you in the formulation
of your position.

Lot ne note at this point two typing errors in the presend
working docuncnt. They appear in cach of the three languaZes. Firat,
on page 2, the last clause in Article 1 which providcs in the Englieh,
nyhether or not such Stote is a party to this Convention', should be
dropped down a line and moved out to the nargcin to indicate that

this clause nodifics both subparagraph (a) end subparagreph (b) of
Article 1. '

second, on page 3 in the fifth linc from the botton in
the English text of paragraph O of Article 2, therc should be a
period after the word "voting" and the word "Unloss" should begin
a new sentencee
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\ Let ne now turn to the text itself.
. g :
B i I do not want to spend unnecesscry time on the Proanmble,
| "o _ -but believe it is inportant to note two points:
il U, p:SU © . - the proamble refers to certain principles in

M Wooe ITg,  Fpg ' - the Tokyo Convention, the Unlawful Seizure

- o i Convention and the Unlawful Intorference Convention
" :
1 — =  the prcamble also sets forth two findings of a
> threat to international civil aviation resulting

Wi fron the failure of Statos to observe the principles

of thesc three Conventions.

i

In short, tho draft convention we have Proposcd rccognizes the
obligations of Statos to observe certain bagic principles and the

right of States to take joint action against any State which fails
to do so.

Article 1 contains tho two key definitions uscd throughout
the Convention--they are Intorested State and Air Service State.
These definitions rofleet our view of thosc States which should
participate in consultctions. I belicve the definitions are self-
explanatory except for the fact we heve raisod the question, which
we have not resolved, whether States with non-scheduled carriers
should be included in the torm Air Service State. .

I would like to emphasizc at this time thet both of these
‘definitions, when read with other articles, permit States whether
or not a party to the convention to participate in the consultation
and decision-paking process. Wo believe that the Convention would
not provide a rezclistic framework for consultation, let alone the
teking of decision, if it oxcluded States which had not ratified or
acceded .

Turning to Article 2, the first point to notec is our
view that the consultation and fact-finding process in cases of
detention of passengers, crow -or aircraft for international blackaail
cascs should be consideroed separately from cases of failurc to take
into custody, or theroafter to extradite or prosccute, which are
dealt with in Article 3., In cascs involving detention, whore the
safety and well-being of passongers and crew and tho aireraft are
at stake, we believe it is essential that consultations:-begin as

quickly as possiblc by use of a near autonatic, simple mechonism.
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In this conncotion, you should notc @t consultations
under Article 2 of the Convention nay begin withi: 48 hours fron
the time notice is first given.

In addition, we hzve proposed, in our draft, a double
voting procedurc in Article 2 to deterninc detention for international
blacknail purposes contrary to the princinles of Article 11 of the
Tokyo Convention. These provisions are found in paragraph C of
Article 2. PFirst, a factual deternination by najority vote whether
passengers and crew have been permitted to continue on their journey
and tho aircraft returncd to possession of its ownor. Seccond, a
legal conclusion for purposcs of the draft convention that this factual
deternination shall cstablish unlawful detention for international
blackmail purposes, contrary to the provisions of Article 11 of the
Tokyo Convention. This conclusion follows from the initial vote
unless o two-thirds najority determincs to the contrary.

In a morc gonercl vein, Article 2 18 prenisod on the
basic concept in intornational law of State rosponsibility. While
its provisions nay appear complex, I think it reflcets the kind of
responsible and reasoned conclusions which States should rcach
pursuant to any Convention before moving to the drastic step of
toking joint action.

Whilo sonmowhat out of order, I would like to note at
this tinc thot paragraph D of Article 6 pernits the State alleged to
be in defoult to participsato in consultations and to vote on determi-
nations nade under paragraph C of irticle 2. This pareallels the right
of the State allegedly in defoult under article 3 to have one of its
nationals & nember of the Inquiry Commission which is described in
the Annex.

Lot ne turn to Article 3 which deals with thé determination
of default in cases involving the failurc, contrary to the principles
in the conventions on Unlawful Seizurce or Unlewful Interference, to
take into custody, or thereaftor to extradite or prosecute, individuals
who have cither cormitted an unlawful seizure for international
blacknzil purposcs or an unlawful interferencce which causes death or

physiczl injury to perscns or danage to the aircraft.

We have proposed a different proccdural machinery for
deternining default under article 3 for two rcagons. ZFirst, wo
rocognize the difficulty of the factuzl and legal issucs involved.
Sccond, we do not believe those kindsof cascs call for the sano kind
of cxtraordinary, cuergency consultations and decisions as detention
cases which arc handled under Article 2. Accordingly, we have
proposcd, in article 3, a five-nmember Inquiry Comnission to nake a
final end binding determination of the question of default in cases
of failure to take into custody or thereafter to extraditc or
prosccute. )
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The Annex at the end of the draft pr: .ides one mecans
of establishing such an Inquiry Commission.

As you all recognize, article | is the key article in
the draft Convention. Rather than review it in detail, I want to
note the two keoy concepts. UFirst, Jrticle 4 will come into play
in a given case only if there has been a finding of defoult uncor
Article 2 in detention cases or under nrticle 3 in cases involving

fedilure to take into custody or thercafter toe cxtradite or prosecute.

Second, a decision by a majority of States partiecipeting in a vote to
talke joint action under this Article is binding on all States entitled
to participate if thoee States are parties to this Convention.

We belicve a dccision by majority vote, including States
not parties to the Convention, malkes practical sense in the context
of the kind of cases we would bo dealing with. We recognize, but
do not believe realistic, the theoretical possibility that a State
not party o the Cohvention could vobte in favour of joint zction,
but then not act accordingly even though o majority concurrcd. In
tricf we believe States which have air services with the defoulting
State should be permitted to participate in any actual decision made
under the Convontion, cven though not a party, since joint action,
to be cffective, requircs tho concerted actions of the international
conmunity .

I do not believe it is necessary to review article 5
which deals with modification, suspension or termination at this
point. It is self-cxplanatory.

I have previously referrod to paragraph D in Article 6
and indicated that a State alleged to be in default in a detention
case nuy partiecipate in consultations and vote in deternining default
in 4drticle 2. 1T would like to add at this point that we do not
believe it appropricte that a defaulting State should participate
in any actual vote on whethor or not to take joint action. However,
paragraph D of .rticle 6 does permit the State in default to submit
documentation and meke an oral statement to States deciding whether
joint action is appropriato.

Adrticlo 7 18 dneluded dn the draft 4o cover two separatoe
peintss The Tdirat scntence provides the local justificetion for any
joint actions taken under the dreft Convention. The second scntence
of Article ] heg 8 differont thrust, (It is on undertaking not to
include any provision inconsistent with the droft convention in any
future bilatorzl agrecments. This principle is closely rclated,
of course, to the Canadian proposal, but is based on a nultilateral
approach . il ; ’
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_ There is no noed to conment st this ¢ :ape on o provision
for judicial or arbitral review which would be inscrted in proposcd
article 8, excopt to say we believe thils would be on espential part
of the Conventions

General Connents

At this stage, I think it would be appropriate to make
a few general comments on both our draft convention and what we
would expect this Committee to accomplish during the remainder of
the week and next weck.

We hope that Delegntes here will focus on the proposed
scope and framewerk in our draft and not get bopgged down at the
besinning on questions of small detail. For exemple, I do not
believe it would be useful to discuss the particulars set forth in
our Jjmnex on the Inquiry Commission, such as whether or not the
President of the International Court of Justice or someone elsc ought
to select thc pznel members.

Let ne turn now to what we hope this Committee will
accomplish during this Session. We believe it essential to discuss
thoroughly the basic framework and scope of our proposal,.

Morcover, we believe that we should be able to reach
agreenent hore in London on certain basic points which are relatively
non-controversial, assuming that this Committce is ready to move
forward on a convention based on the "Calls Upon" paragraph of the
Council Resolution. Let me suggest just a few exomples:-

: First, we would hope to reach agrcement that the
definitions of Interested State and 4Lir Service State in article 1
basically reflecct those States which should participate in
consultations, whether or not poarty to the Convention. This
‘agreement in principle can be reached independent of the question
of voting procedures and rights.

Sceond, we would hope to rcach agreement that the
Convention should provide separate nachinory, as we have proposed
in irtielce 2 and 3, for determination of dofenlt in.casos of
detontion of passengoers, crow and aircraft on the one hand, @nd
failure to take into custody or thercafter cxtradite or prosecute
in cases of voth unlawful seizure and unlewful interference, on
the other hand.

Third, we would hope to reach agrecment that the
Convontion should provide for a two-step procedure -- the first
to nmake a deternmination of default; the second to provide for
decisions on joint actione
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Tourth, wo would hopo to rench agrecner » that the
cechenisn for initiating conaultstions in detenticn casos should
bho principelly basod on a streight-forward deoternination whoethoxr or
not passengers ctc. arc being detained.

We hope that the repert of this Committec will indicate
agreed views on these and other aspccts of tho framework and scope
of the Cenvention, and at the sano time clearly set forth thosc
provisions which will require careful considceration by policy-nakers.

Finolly, I would like to suggest that the Comnittec adopt
flexible procedurcs so that full consideration cen be given to both
the U.S. and Cancdian working papers.

¥r. Chairman, the Council resolution of October 1 approved
the important principle that joint action by States is appropriate
in certoin circumstances. I bolieve the draft convention we have
introduced todoy represents a comprehensive and fair proposal fully
consisteont with the basic purposes of the resolution.




